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NONCOMPIIANCE  PENALTIES 

AGENCY:  Environmontal  Prot<“Ction 
Apcncy. 

ACTION:  Propo-Sfd  Rule. 

SUMMARY:  The  reffulation.s  below  es¬ 
tablish  the  procedures  by  which  EPA 
and  the  States  will  a.ssess  and  collect 
noncompliance  penalties  undt'r  Sec¬ 
tion  120  of  the  Clean  Air  Act  (42 
U.S.C.  7420).  The  roRulations  also  .set 
forth  the  means  by  which  the  States 
may  assume  delegation  of  the  noncom¬ 
pliance  penalty  program.  The  purpo.se 
of  these  mandatory  penaltie*s  is  to  re¬ 
cover  the  costs  avoided  by  a  source  in 
not  complying  with  Clean  Air  Act  re¬ 
quirements  after  mid-1979.  The  pro- 
po.sed  regulations  define  which  sources 
are  subject  to  the  noncompliance  pen¬ 
alty.  as  well  as  setting  forth  the  situa¬ 
tions  in  which  the  source  may  qualify 
for  an  exemption.  To  calculate  the 
economic  benefits  of  noncompliance 
EPh  has  developed  a  mathematical 
model  that  is  set  forth  below. 

DATES:  Comments  must  be  received 
on  or  before  June  19.  1979.  Propo.sed 
effectiv'c  date:  30  days  after  promulga¬ 
tion.  Public  hearings  on  this  propo.sal 
will  be  held  on  May  3  and  4.  May  7 
and  8.  and  May  10  and  11.  at  the  loca¬ 
tions  listed  under  “ADDRESSES." 

ADDRESSES:  Questions  or  comments 
on  this  proposal  should  be  directed  to 
the  Director.  Division  of  Stationary 
Source  Enforcement.  EN-341.  Environ¬ 
mental  Protection  Agency.  401  M 
Street.  S\V.  Washington.  D.C.  20460. 
Public  hearings  on  this  propo.sal  will 
be  held  at  the  following  locations: 

Conference  Room  2409.  2126.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  D.C.— May 
3  and  4. 

Adams  Room.  Midland  Hotel.  172  W. 
Adam-s.  Chicago.  Illinois— May  7  and  8. 

Sixth  Floor  Conference  Room.  U.S. 
Environmental  Protection  Agency. 
2153  Fremont  Street.  San  Francisco. 
California— May  10  and  112. 

All  hearings  on  the  first  day  will 
commence  at  9:30  A.M.  with  an  even¬ 
ing  session  beginning  at  7:30  P.M.  On 
tlie  second  day  hearings  will  com¬ 
mence  at  9:30  A.M.  and  conclude  when 
appropriate. 

FOR  E’URTHER  INFORMATION 
CONTACT: 

Robert  Homiak.  Attorney-Advisor. 
Division  of  Stationary  Source  En¬ 


forcement.  Environmental  Protec¬ 
tion  Agency,  at (202)  755-2581. 

SUPPI.EMENTARY  INFORMATION: 
The  Clean  Air  Act  Amendments  of 
1977  (Pub.  L.  95-95)  added  Section  120 
to  the  Clean  Air  Act  (42  U.S.C.  7420). 
This  section  requires  promulgation  of 
regulations  for  the  as.sessmcnt  and  col¬ 
lection  of  noncompliance  penalties 
against  stationary  .source  violators  of 
certain  requirements  under  the  Clean 
Air  Act. 

I.  Background 

The  1970  Clean  Air  Act  established 
mid-1975  as  the  deadline  for  achieving 
public  health  related  National  Ambi¬ 
ent  Air  Quality  Standards.  Two  addi¬ 
tional  years  were  available  in  areas 
with  particularly  difficult  air  pollution 
control  problems.  While  the  majority 
of  the  Nation’s  23,000  major  sources  of 
air  pollution  are  in  compliance  with 
State  and  Federal  requirements,  a  sub¬ 
stantial  number  are  not.  Many  of 
these  noncomplying  sources  have  par¬ 
ticularly  high  levels  of  pollutant  emis¬ 
sions.  For  example,  many  steelmaking 
facilities  emit  great  quantities  of  par¬ 
ticulate  matter,  while  electric  power 
plants  are  a  significant  source  of  SO, 
emissions. 

Those  sources  that  have  violated  the 
law  by  failing  to  imstall  and  operate 
pollution  control  devices  neces.sary  to 
achieve  compliance  with  applicable  re¬ 
quirements  have  enjoyed  an  economic 
advantage  over  the  larger  number  of 
.sources  that  have  made  the  expendi¬ 
tures  nece.s.sary  to  comply.  The  eco¬ 
nomic  .savings  a  source  may  realize  by 
not  installing  the  nece.ssary  controls 
has  created  an  incentive  to  delay  com¬ 
pliance  in  many  instances.  Until  the 
pa.s.sage  of  the  1977  Amendments,  the 
regulatory  and  enforcement  measures 
authorized  by  the  Act  lacked  direct 
economic  incentives  to  ensure  prompt 
and  continous  compliance. 

In  enacting  Section  120.  Congress  re¬ 
quired  EPA  to  assess  and  collect  ad¬ 
ministratively  a  penalty  designed  to 
capture  the  economic  savings  realized 
by  a  firm  as  a  result  of  noncompliance 
with  the  law  after  mid-1979.  Thu.s,  the 
penalty  will  eliminate  most  of  the  eco¬ 
nomic  advantage  gained  by  a  noncom¬ 
plying  firm  after  mid-1979  relative  to  a 
firm  that  achieves  compliance  by  this 
date.' 

A.s.se.s.sment  of  noncompliance  penal¬ 
ties  against  .sources  subject  to  Section 
120  of  the  Act  is  mandatory.  Such  pen¬ 
alties  are  in  addition  to.  not  in  lieu.  of. 


'The  noncompljance  penalty  is  de.signed 
to  remove  the  economic  benefits  gained  by  a 
noncon-.plying  source  from  mid-1979  until 
such  time  as  final  compliance  is  achieved.  In 
order  to  capture  those  savings  a  source  real¬ 
ized  from  its  noncompliance  prior  to  mid- 
1979.  EPA  could  commence  a  civil  action 
pursuant  to  .section  113(b)  and  seek  appro¬ 
priate  civil  penalties. 


any  other  payments,  sanctions  or  re¬ 
quirements  under  the  Clean  Air  Act. 
The  noncompliance  penalty  program 
is  separate  from  all  other  enforcement 
actions  under  the  Act.  and  will  not 
affect  or  be  affected  by  any  civil  or 
criminal  proceedings  brought  under 
any  other  provision  of  the  Act  or  State 
or  local  law. 

Noncompliance  penalties  must  be  as¬ 
sessed  administratively  by  EPA  or  by  a 
State.  It  is  clear  that  Congrt'ss  intend¬ 
ed  that  the  States  should  play  a  major 
role  in  implementing  this  program. 
EPA  encourages  States  to  seek  a  dele¬ 
gation  of  authority  to  implement  the 
noncompliance  penalty  program  as 
soon  as  possible. 

II.  Applicability  of  Regulations 

A.  GENERAL  APPLICABILITY 

The  Act  requires  that  noncompli¬ 
ance  penalties  be  a.sses.sed  against  any 
major  stationary  .source  that  is  not  in 
compliance  with  any  emis.sion  limita¬ 
tion.  emission  standard  or  compliance 
schedule  under  an  applicable  imple- 
menatation  plan.  The  only  exception 
to  this  rule  is  for  primary  nonferrous 
.smelters  that  have  received  primary 
nonferrous  smelter  orders  uniJer  Sec¬ 
tion  119. 

Section  302(j)  of  the  Act  defines  a 
“major  stationary  source"  as  one  that 
emits  or  has  the  potential  to  emit  one 
hundred  tons  per  year  or  more  of  any 
air  pollutant.  The  regulations  define 
“potential  to  emit"  as  the  capability  at 
maximum  capacity  to  emit  a  pollutant 
in  the  absence  of  air  pollution  control 
equipment.  “Air  pollution  control 
equipment"  includes  control  equip¬ 
ment  which  is  not.  aside  from  air  pol¬ 
lution  control  laws  and  regulations, 
vital  to  production  of  the  normal  prod¬ 
uct  of  the  source  or  to  its  normal  oper¬ 
ation.  These  definitions  are  the  same 
as  the  definition  of  a  parallel  statu¬ 
tory  term  contained  in  EPA's  regula¬ 
tions  covering  the  prevention  of  sig¬ 
nificant  deterioration  (PSD)  of  air 
quality.  (40  CFR  52.21(b)(3)  and  have 
been  subjected  to  extensive  public 
review  and  comment.  EPA’s  position 
on  this  issue  is  set  forth  in  the  pream¬ 
ble  to  the  final  PSD  regulations.  See 
43  Fed.  Reg.  26391-92  (June  19.  1978). 

In  addition  to  major  stationary 
sources  that  are  in  violation  of  SIP  re¬ 
quirements.  all  stationary  sources  (re¬ 
gardless  of  size)  that  are  out  of  com¬ 
pliance  with  any  emission  limitation, 
emission  standard,  standard  of  per¬ 
formance  or  other  requirement  estab¬ 
lished  under  Section  111  (New'  Source 
Performance  Standards)  or  112  (Na¬ 
tional  Emission  Standards  for  Hazard¬ 
ous  Air  Pollutants)  of  the  Act  are  also 
subject  to  the  penalty. 

Finally,  any  source  that  is  exempted 
from  the  penalty  must  remain  in  com¬ 
pliance  with  all  interim  emission  con¬ 
trol  requirements  or  schedules  of  com- 
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pliance  establuihed  under  the  exten¬ 
sion.  administrative  order,  consent 
decree  or  court  order,  or  suspension 
which  led  to  the  exemption.  If  the 
source  fails  to  meet  an  interim  re¬ 
quirement  or  schedule,  it  will  be  sub¬ 
ject  to  penalties.  This  includes  a  pri¬ 
mary  nonferrous  smelter  that  is  not  in 
compliance  with  any  iterim  require¬ 
ment  under  a  primary  nonferrous 
smelter  order.  No  source  may  be  ex¬ 
cused  from  the  penalty  unless  it  meets 
one  of  the  exemptions  specified  in 
Subpart  D  of  Part  66  of  the  regula¬ 
tions. 

In  most  instances,  the  source’s  non- 
compliance  will  result  from  a  failure 
to  install  control  equipment  or  use  re¬ 
quired  fuels.  In  others,  however,  the 
noncompliance  will  be  caused  by  a  fail¬ 
ure  to  operate  and  maintain  control 
equipment  or  other  processes  in  a 
manner  adequate  to  ensure  continuous 
compliance.  Both  types  of  violation 
subject  the  source  to  a  noncompliance 
penalty. 

The  fact  that  a  source  is  subject  to  a 
court-imF>osed  schedule  contained  in  a 
consent  decree,  court  order,  or  an  ad¬ 
ministratively  issued  DCO  does  not  by 
itself  relieve  it  from  liability  for  the 
penalty.  In  order  to  obtain  an  exemp¬ 
tion,  any  such  source  must  satisfy  the 
criteria  set  forth  in  Section 
120(a)(2)(B)  or  (C). 

B.  APPLICABLE  DATES 

In  Section  120  of  the  Act  there  are 
apparently  contradictory  indications 
as  to  the  earliest  date  from  which  the 
noncompliance  penalty  will  be  as¬ 
sessed.  Section  120(dK3)(C)(i)  provides 
that  for  sources  Lssued  a  notice  of  non- 
compliance  on  or  before  August  7, 
1979,  the  “period  of  covered  noncom- 
pliance"  begins  on  this  date.  Section 
120(d)(3)(C)(ii).  however,  provides 
that  the  “periotl  of  covered  noncompli- 
ance”  commences  on  the  date  of  issu¬ 
ance  of  the  notice  of  noncompliance, 
whenever  such  notice  is  issued  after 
July  1.  1979,  Thus,  for  any  source 
issued  a  notice  of  noncompliance  after 
July  1.  but  prior  to  August  7.  1979.  the 
appropriate  date  for  the  assessment  of 
the  penalty  would  be  uncertain.  In 
order  to  ensure  consistency.,  EPA  has 
cliosen  August  7.  1979,  as  the  date 
from  which  the  noncompliance  penal¬ 
ty  will  be  calculated  for  those  sources 
issued  notices  of  noncompliance  on  or 
prior  to  this  date,  but  invites  comment 
on  this  issue.  Where  the  notice  Ls 
issued  after  August  7.  1979,  the  appli¬ 
cable  period  will  begin  on  the  date  of 
issuance  dt  the  notice. 

If  a  source  becomes  subject  to  a 
newly-imposed  emission  limitation  or 
to  an  additional  increment  of  control. 
Section  120(g)  provides  that  the  date 
for  imposition  of  the  penalty  relating 
to  the  newiy-imposed  emission  limita¬ 
tion  or  additional  increment  of  control 


will  be  July  1,  1979,  or  the  date  on 
which  the  source  must  demonstrate 
compliance  with  such  emission  limita¬ 
tion  or  increment  of  control,  but  in  no 
event  later  than  three  years  after  the 
approval  or  promulgation  of  the  re¬ 
quirements.  This  provision  should  be 
extremely  important  in  light  of  the 
nonattainment  SIP  revisions  required 
to  be  submitted  to  EPA  by  January 
1979.  The  date  on  W'hich  the  source 
must  demonstrate  final  compliance 
will  be  sp>ecified  in  the  SIP  Itself. 
Thus,  if  the  new’  emission  control  reg¬ 
ulations  require  immediate  compliance 
with  the  new'ly-imposed  emission  limi¬ 
tation  or  additional  increment  of  con¬ 
trol.  the  noncomplying  source  will  be 
subject  to  a  noncompliance  penalty  as 
of  August  7.  1979.  If  the  new  regula¬ 
tions  require  compliance  at  a  future 
date,  the  source  w’ill  not  be  subject  to 
a  noncompliance  penalty  for  violations 
of  the  newly-imposed  emission  limita¬ 
tion  or  additionsil  increment  of  control 
until  that  date,  not  later  than  three 
years  after  the  approval  or  promulga¬ 
tion  of  that  requirement,  provided  of 
course  that  it  satisfies  all  applicable 
interim  requirements. 

The  provision  in  Section  120(g)  that 
imposition  of  the  penalty  will  occur  no 
later  than  three  years  after  the  pro¬ 
mulgation  of  the  new  requirement  im¬ 
mediately  raises  the  question  of  how 
the  Section  120  penalty  applies  in 
cases  in  which  other  provisions  of  the 
statute  explicitly  allow’  compliance 
W’ith  SIP  provisions  more  than  three 
years  after  they  have  been  promulgat¬ 
ed.  For  example,  in  the  case  of  carbon 
monoxide  or  photochemical  oxidants 
standards.  Section  172(a)(2)  provides 
that  final  compliance  for  some  sources 
in  certain  areas  may  be  delayed  until 
as  late  as  December  31,  1987.  Section 
172(c)  requires  that  SIP  provisions  to 
ensure  attainment  of  the  ambient  air 
quality  standards  by  December  31, 
1987,  be  approved  or  promulgated  by 
July  1.  1982.  For  these  sources.  Sec¬ 
tion  120(g)  would  seem  to  require  that 
a  penalty  be  assessed  no  later  than 
July  1.  1985.  The  question  thus  arises 
whether  a  source  that  is  in  compliance 
with  the  interim  requirements  con¬ 
tained  in  the  SIP  through  1987  W’ould 
still  be  subject  to  a  noncompliance 
penalty.  The  Agency  believes  that  in 
this  case,  no  penalty  w’ould  be  im¬ 
posed.  provided  of  course  that  the  SIP 
itself  specified  a  final  compliance  date 
of  1987.  The  Agency  solicits  comments 
on  this  issue. 

C.  CONTINUITY  OF* EXISTING  SIP 
REQUIREMENTS 

As  noted,  SIP  revisions  submitted  to 
meet  the  requirements  cf  Part  D  of 
the  Act  are  expected  to  establish  new 
requirements  for  some  sources. 
Whether  the  revised  SIP  contains  im¬ 
mediately  effective  or  future  effective 


regulations,  the  Agency  will  require 
any  source  subject  to  new  SIP  require¬ 
ments  to  meet  the  requirements  of  the 
pre-existing  SIP  until  such  time  as  it 
has  demonstrated  continuing  compli¬ 
ance  with  the  new  requirements. 
Keeping  the  pre-existing  SIP  require¬ 
ments  in  effect  is  necessary  to  prevent 
a  source  from  operating  uncontrolled 
or  under  less  stringent  controls  while 
it  is  moving  towards  compliance  with 
the  new’  regulations.  'Violations  of 
these  pre-existing  requirements  will 
subject  the  .source  to  noncompliance 
penalties. 

The  only  exception  to  this  rule 
W’ould  occur  when  the  new  regulations 
require  a  type  of  control  equipment 
that  is  incompatible  with  that  already 
in  operation.  In  such  cases  tlie  source 
W’ill  not  be  required  to  meet  the  provi¬ 
sions  of  the  old  SIP  during  that  time 
in  which  it  is  physically  impossible  to 
keep  the  existing  equipment  in  oper¬ 
ation  while  simultaneously  installing 
the  new  device.  This  e.xception  will  be 
construed  narrow’ly.  Only  the  period 
during  which  an  actual  physical  im¬ 
possibility  exists  may  be  covered  by  an 
exception.  For  example,  in  the  design 
and  contract  phases  of  a  new  compli¬ 
ance  schedule,  there  should  normally 
be  no  exception  from  the  pre-existing 
emission  limit.  Similarly,  a  source  that 
did  not  have  any  type  of  control  equip¬ 
ment  in  operation  at  the  time  the  new 
requirement  w’as  adopted  would  nor¬ 
mally  not  be  eligible  for  this  excep¬ 
tion.  (Further  guidance  on  this  issue  is 
available  from  EPA  Regional  Offices.) 

III.  Procedures  for  Assessment  and 

Calculation  of  the  Noncompliance 

Penalty 

A.  issuance  of  notice  of 
noncompliance 

EPA  or  State  issuance  of  a  notice  of 
noncompliance  is  the  trigger  for  as¬ 
sessing  and  collecting  the  noncompli¬ 
ance  penalty.  Notices  w’ill  generally  be 
issued  by  August  7.  1979,  or  thirty 
days  after  discovery  of  the  source's 
noncompliance,  whichever  is  later. 
The  notice  will  inform  the  source  of 
its  duty  to  calculate  the  amount  of  its 
penalty  and  schedule  of  payments  as 
requred  by  Section  120(b)(4)(A)  (based 
on  instructions  contained  in  an  en¬ 
closed  Manual  and  Technical  Support 
Document),  and  of  its  right  to  petition 
for  a  hearing  to  challenge  the  finding 
of  noncompliance  or  to  claim  an  ex¬ 
emption.  The  source  must,  within 
forty-five  days  of  receipt  of  the  notice, 
either  calculate  the  penalty  and  sched¬ 
ule.  or  submit  such  a  petition. 

Where  a  source  does  not  properly 
submit  its  calculation  and  schedule  or 
the  data  necessary  to  verify  these. 
EPA  may  enter  into  a  contract  to  de¬ 
termine  the  amount  of  the  penalty 
and  the  payment  schedule  applicable 
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for  tliat  source.  The  rost.s  of  such  a 
contract  will  be  added  lo  the  amount 
of  the  .source’s  penalty. 

B.  CALCULATION  OF  THE  PENALTY 

S«  ction  120  of  the  Act  provides  that 
the  penalty  be  not  le.ss  than  the  eco¬ 
nomic  value  of  delay  to  the  owner  of 
tbe  .source,  including  three  elements: 
(1)  the  quarterly  equivalent  of  the 
capital  costs:  (2)  the  operation  and 
maintenance  costs:  and  <3)  "any  addi¬ 
tional  economic  value  which  .siich  a 
dt'lay  may  have  for  the  owner  or  oper¬ 
ator  of  .such  source.” 

The  first  component  ari.ses  becau.se 
owners  of  sources  that  have  not  in¬ 
vested  in  required  air  pollution  con¬ 
trols  have  had  the  opportunity  lo 
invest  their  funds  instead  in  projects 
that  yield  a  direct  economic  benefit  to 
the  firm.  The  second  component  of 
.savings  from  delayed  compliance  is  the 
operation  and  maintenance  costs  that 
would  have  been  incurred  if  the  .source 
had  complied.  These  include  labor, 
raw  materials  and  energy  costs,  as  well 
as  any  other  expenditures  din'ctly  as- 
.sociaied  with  the  operation  of  the  pol-, 
lilt  ion  control  equipment.  In  addition, 
certain  operation  and  maintenance 
costs  may  be  required  lo  achieve  com¬ 
pliance  even  where  no  pollution  con¬ 
trol  equipment  is  required.  Delaying 
compliance  means  that  the.se  expendi¬ 
tures  are  avoided.  The  noncompliance 
penalty  also  removes  these  savings. 

The  economic  model  accounts  only 
for  the.se  two  components.  By  so 
doing,  we  believe  the  model  captures 
the  mo.st  significant  portion  of  any 
.saving  that  can  be  realistically  quanti¬ 
fied.  It  is  conceivable  that  there  might 
b<‘  instances  in  which  a  source  owner 
realizes  additional  economic  benefit 
from  his  noncompliance.  If  such  a  .sit¬ 
uation  exists.  EPA  would  have  to  bal¬ 
ance  carefully  the  bt'nefifjs  of  recover¬ 
ing  these  additional  benefits  against 
the  administrative  burdens  involved. 
We  encourage  the  public  to  .sugge.st 
po.ssible  situations  in  which  EPA’s 
prc.sent  economic  model  would  not  be 
capable  of  calculating  additional  bene¬ 
fits  of  a  source’s  noncompliance,  and 
indicate  p<Tssible  was's  in  which  the.se 
additional  benefits  might  be  estimat¬ 
ed. 

The  Act  specifies  that  all  penalty 
payments  be  equal:  however,  the  legi.s- 
lative  history  surrounding  its  enact¬ 
ment  Indicates  that  this  .should  be  In¬ 
terpreted  as  an  equality  in  real  dollar 
terms.  That  is,  if  inflation  is  expected 
to  cause  co.sls  to  e.scalate,  that  escala¬ 
tion  ought  to  be  refUH'ted  in  the  non- 
compliance  penalty.  A  penalty  that 
does  not  rise  with  expected  inflation, 
but  merely  averages  inflation,  gives  an 
overestimate  of  the  savings  from  non- 
compliance  in  the  early  .years  of  equip¬ 
ment  life  and  an  undere.st  imate  in  the 
final  years. 


Calculation  of  the  penalty  is  based 
on  widely  accepted  principles  of  finan¬ 
cial  and  economic  theory.  The  model 
itself  utilizes  twelve  financial  param¬ 
eters.  The.se  parameters,  their  impact 
on  the  penalty,  and  the  sources  for  ob¬ 
taining  them  are  di.scu.ssed  in  detail  in 
the  Technical  Support  Document.  One 
of  these  parameters  concerns  the  ap¬ 
propriate  way  for  EPA  to  dLscount  a 
.source's  future  cash  flow.s.  The  dis¬ 
count  rate  used  in  this  proposal  is 
ba.sNd  upon  the  source's  return  on 
equity.  An  alternative  to  this  equity 
discount  ing  method  utilizes  the 
weighted  average  cost  of  capital.  Both 
of  these  methods  of  discounting  are 
discu.ssed  in  the  accompanying  Techni¬ 
cal  Support  Document,  along  with  our 
rationale  for  selecting  the  return  on 
equity.  EPA  encourages  public  com¬ 
ment  on  the  appropriatene.ss  of  our 
approach. 

In  developing  the  model,  the  Agency 
carefully  considered  the  feasibility 
and  cost  of  administration  to  EPA.  the 
States,  and  the  sources.  Wherever  fea¬ 
sible,  the  model  u.ses  data  that  is  spe¬ 
cific  to  the  individual  source.  However, 
.some  of  the  functions  for  a  specific 
source  are  often  difficult  to  determine 
in  advance.  For  this  rea.son,  industry¬ 
wide  averages  are  u.s«*d  for  certain  pa¬ 
rameters  (inflation  rate,  di.scount  rate, 
and  the  after-tax  return  on  sharehold¬ 
er’s  equity),  and  national  averages  are 
used  for  the  rates  of  return  on  debt 
and  preferred  stock.  The  use  of  such 
industry  and  national  averages  greatly 
reduces  the  admini.strative  costs,  both 
to  the  firm  and  EPA.  In  utilizing  this 
data,  care  has  been  taken  to  ensure 
that  the  effect  on  the  size  of  the  re¬ 
sulting  penalty  will  be  slight.  In  most 
instances,  where  a  choice  among  alter¬ 
native  a.ssumption.s  or  data  .sources 
had  to  be  made,  the  one  re.sulting  in 
the  lowest  penalty  was  selected.  In 
framing  this  model.  EPA  has  relied  on 
accept€‘d  methods  of  financial  calcula¬ 
tion  that  are  widely  used  by  bu.sine.s.ses 
making  calculations  for  their  own 
business  purposes. 

C.  THE  EFFECT  OF  PRECOMPLl  ANCE 
EXPENDITURES 

Section  120<d)(2)(B)  provides  that 
the  noncompliance  penalty  should  be 
reduced  to  reflect  any  expenditures 
made  by  the  source  during  any  quar¬ 
ter  for  the  purpo.se  of  achieving  com¬ 
pliance,  but  only  "to  the  extent  that 
such  expenditures  have  not  be'en 
taken  into  account”  In  the  initial  cal¬ 
culation.  In  this  proposal,  the  Agency 
has  adopted  an  approach  that  grants 
the  source  owner  an  allowance  for  ex¬ 
penditures  made  toward  the  purchase 
of  pollution  control  equipment,  while 
also  capturing  a  significant  portion  of 
the  costs  avoided  by  noncompliance. 
Any  expenditure  that  the  source  an¬ 
ticipates  making  in  any  quarter  to¬ 


wards  achieving  compliance  will  be 
factored  into  the  initial  calculation  of 
the  penalty.  The  model  divides  the  ex¬ 
penditures  avoided  into  a  capital  com¬ 
ponent  and  an  operation  and  mainte¬ 
nance  (O&M)  component,  and  reduces 
the  penalty  by  an  amount  repre.sent- 
ing  the  .same  proportion  to  the  quar¬ 
terly  payment  as  that  quarter’s  esti¬ 
mated  expenditure  is  to  the  total 
amount  neCes.sary  to  comply.  For  ex 
ample,  if  a  source  by  avoiding  compli 
ance  is  saving  $200,000  per  quarter  in 
capital  co.st.s  and  $100,000  in  O&M 
cost.s.  then  the  penalty  would  be 
$300,000  per  quarter  in  the  ab.senc«*  of 
any  consideration  of  credits.  Under 
the  approach  EPA  Is  proposing,  if  by 
the  end  of  a  given  quarter  the  source 
would  have  m.ade  half  the  capital  ex¬ 
penditures.  the  capital  portion  of  t  he 
penalty  would  be  reduced  by  the  .same 
proportion,  to  $100,000.  Similarly,  If  in 
that  quarter  the  source  made  $40,000 
in  O&M  expi'iiditures  directly  related 
to  correcting  the  noncompliance  at 
Issue,  the  O&M  portion  of  the  penalty 
would  be  reduced  by  $40,000  (or  40%). 
The  Agency  believes  that  this  ap¬ 
proach  is  the  one  that  mast  exactly  re¬ 
captures  the  cost  savings  from  diday 
beginning  after  the  notice  of  noncom¬ 
pliance  was  i.s.sued.  and  is  therefore 
the  one  that  mo.st  nearly  fits  the  .stat¬ 
utory  intent.  This  po.sition  Is  ex¬ 
plained  in  more  detail  In  the  Technical 
Support  Document. 

EPA  evaluated  several  different 
methods  of  implementing  this  statu¬ 
tory  language.  One  alternative  would 
permit  the  .source  to  deduct  from  its 
quarterly  ixuialty  a.sses.sment  an 
amount  equal  lo  that  expended  during 
that  quarter  towards  achieving  compli¬ 
ance.  This  "dollar  for  dollar”  credit  in¬ 
terpretation  was  rejected  for  .sev*‘ral 
rea.sons. 

First,  giving  a  .source  a  "dollar  for 
dollar”  credit  would  radically  diminish 
and  probably  eliminate  all  penalties, 
thus  defeating  the  purptose  of  the  non- 
compliance  penalty  provision.  Con- 
gre.ss  included  Section  120  to  remove 
the  economic  advantages  that  accrue 
to  noncomplying  sources.  If  the 
Agency  were  to  utilize  a  "dollar  for 
dollar”  credit  approach,  sources  would 
be  able  to  oflset  their  penalty  pay¬ 
ments  completely.  Thus,  fhe.se  .sources 
would  have  achieved  an  unfair  com¬ 
petitive  edge  by  failing  to  install  the 
nece.s.sary  pollution  controls.  This 
result  would  frustrate  the  ptirposc  of 
the  penalty  program. 

There  are  also  .sound  air  q,ualit.v  rea- 
.sons  for  rejecting  a  "dollar  for  dollar" 
credit  approach.  Because  it  would  b«‘ 
able  to  offset  completely  any  penalty 
asse.s.sed.  the  source  would  bf*  «‘ncour- 
aged  to  extend  its  projected  cori^pli- 
ance  schedule  as  far  into  the  future  as 
po.s.sible.  This  incentive  to  delay  com¬ 
pliance  would  have  the  effect  of  fur- 
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then  worsening  the  air  quality  in  non¬ 
attainment  areas,  as  well  as  possibly 
consuming  the  SO2  and  particulate 
matter  increments  in  areas  where  the 
air  qualify  is  currently  better  than  the 
National  Ambient  Air  Quality  Stand¬ 
ards.  For  these  reasons  the  Agency  be¬ 
lieves  that  adopting  a  “dollar  for 
dollar”  credit  approach  would  be  un¬ 
warranted. 

The  net  payments  for  all  of  the 
quarters  of  noncompliance  will  be  dis¬ 
counted  and  summed  to  derive  their 
total  present  value.  This  present  value 
will  then  be  converted  into  a  series  of 
escalating  payments  to  take  into  ac¬ 
count  the  effects  of  inflation.  These 
payments  will  be  due  at  the  beginning 
of  each  quarter. 

D.  REPLACEMKNT  FACILITIES 

Another  issue  which  the  Agency  is 
considering  is  whether  sources  that 
desire  to  replace  older  facilities  should 
be  granted  some  allowance  in  the  ini¬ 
tial  calculation  of  the  penalty  for  con¬ 
trol  equipment  installed  on  the  new 
replacement  facility.  As  a  statutory 
matter,  the  Agency  is  not  required  to 
recognize  a  replacement  facility  as  a 
means  of  compliance.  (See  Section 
113(d)(3).  which  contains  the  only 
statutory  reference  to  sources  that  are 
replacing  existing  facilities.  This  sec¬ 
tion  provides  that  the  source  must 
shut  down  its  existing  facility  no  later 
than  July  1,  1979,  in  order  to  receive 
an  administrative  order.)  As  a  policy 
matter,  however,  the  Agency  wishes  to 
encourage  modernization  since  It  usu¬ 
ally  results  in  the  replacement  of  older 
facilities  with  more  efficient  and 
cleaner  ones.  For  this  reason,  sources 
constructing  replacement  facilities  will 
be  granted  a  reduction  in  the  penalty, 
in  accordance  with  the  criteria  speci¬ 
fied  below. 

For  the  purposes  of  this  section,  the 
Agency  is  considering  defining  a  “re¬ 
placement  facility”  as  one  that  serves 
the  same  function  and  produces  the 
same  product  as  the  one  it  replaces.  It 
would  not  be  necessary  that  the  new 
facility  be  identical  to  the  one  being 
replaced,  but  it  must  be  of  substantial¬ 
ly  the  same,  or  greater,  rapacity  as  the 
existing  facility  in  making  the  same 
product  and  no  more  polluting  per 
unit  of  production.  Thus,  a  steelmak- 
ing  company  that  decided  to  substi¬ 
tute  a  new  electric  arc  furnace  for  its 
noncomplying  open  hearth  furnace 
could  be  eligible  for  a  replacement  al¬ 
lowance.  This  allowance  would  be 
granted  on  a  pro  rata  basis.  Cases  may 
arise  in  which  the  production  capacity 
of  the  replacement  facility  is  less  than 
that  of  the  existing  facility.  In  this 
ca.se  the  Agency  might  wish  to  deter¬ 
mine  an  appropriate  credit  in  a  differ¬ 
ent  manner.  We  encourage  comment 
on  other  situations  that  might  arise. 


and  how  the  Agency  may  best  deter¬ 
mine  an  appropriate  credit  amount. 

The  Agency  is  considering  calculat¬ 
ing  noncompliance  penalties  for  re¬ 
placement  facilities  in  the  following 
manner.  The  appropriate  penalty,  re¬ 
flecting  the  economic  value  the  source 
has  gained  by  virtue  of  its  noncompli¬ 
ance,  would  be  based  upon  the  esti¬ 
mated  costs  of  retrofitting  needed  con¬ 
trol  equipment  on  the  existing  facility. 
These  costs  appear  to  form  the  proper 
basis  for  computing  the  penalty,  since 
it  is  the  existing  source  that  is  con¬ 
tinuing  to  derive  an  economic  beneit 
by  not  complying  with  applicable  re¬ 
quirements.  The  amount  of  the  credit, 
however,  would  be  premised  upon  the 
costs  the  source  would  actually  incur 
in  constructing  and  operating  pollu¬ 
tion  control  equipment  at  the  new  fa¬ 
cility.  Utilizing  these  inputs,  the  non- 
compliance  penalty  would  be  calculat¬ 
ed  using  the  existing  economic  model. 
The  payment  schedule  will  run,  and 
tlie  source  will  be  assessed  a  penalty, 
until  it  has  closed  down  operation  of 
its  existing  noncomplying  facility, 
commenced  operation  of  ics  replace¬ 
ment  facility,  and  demonstrated  com¬ 
pliance  with  all  applicable  legal  re¬ 
quirements.  For  example,  if  the  cost  of 
constructing  pollution  control  equip¬ 
ment  at  the  new  facility  would  be  $10 
million  and  the  source  spends  $1  mil¬ 
lion  prior  to  the  first  quarter  in  which 
the  penalty  is  assessed,  it  would  be 
able  to  reduce  the  capital  portion  of 
the  penalty  for  that  quarter  by  10%, 
This  method  of  calculation  would  be 
employed  whether  the  costs  associated 
with  the  construction  of  the  new  fa¬ 
cility  exceeded,  or  were  lower  than, 
those  that  the  source  would  have  in¬ 
curred  in  retrofitting  the  existing 
plant.  If  the  source  replaces  its  exist¬ 
ing  facility  with  one  that  utilized  an 
inherently  less  polluting  production 
process,  EPA  will  again  determine 
what  controls  would  have  been  neces¬ 
sary  on  the  old  facility  to  achieve  com¬ 
pliance.  Based  on  this  data  the  Agency 
would  then  determine  an  appropriate 
credit  amount.  The  Agency  welcomes 
comment  on  both  the  desirability  of 
granting  an  allowance  to  sources  re¬ 
placing  older  facilities  and  also  upon 
the  method  we  have  proposed  to  ac¬ 
complish  this. 

Because  computation  of  the  noncom¬ 
pliance  penalty  requires  lengthy  arith¬ 
metic  calculations,  the  EPA  Office  of 
Enforcement  will  make  available,  at 
nominal  cost,  a  program  listing  for 
time-shared  computers  that  calculate 
the  penalty.  Calculation  of  the  penal¬ 
ty  must  be  in  accordance  with  the  for¬ 
mulae  contained  in  the  Manual  and 
Technical  Support  Document,  (These 
documents  appear  as  Appendices  A 
and  B  to  the  propo.sed  regulations.) 
Though  sources  are  free  to  use  other 
programs  if  they  wish,  the  proposed 


regulations  state  that  any  program 
which  gives  different  results  from  the 
program  which  appears  as  Appendix  C 
to  these  regulations  will  be  automati¬ 
cally  disregarded. 

E.  PAYMENT  OF  PENALTY 

The  penalty  will  be  paid  quarterly, 
and  the  first  payment  will  be  due  six 
months  after  the  notice  of  noncompli¬ 
ance  was  issued  or  on  January  1,  1980, 
whichever  is  later.  If  any  source  is  late 
in  making  a- quarterly  payment.  Sec¬ 
tion  120(d)(5)  of  the  Act  requires  that 
a  twenty  percent  late  payment  penalty 
shall  be  added  to  the  aggregate  penal¬ 
ty  that  is  unpaid. 

F.  FINAL  ADJUSTMENT 

After  a  source  has  come  into  compli¬ 
ance,  It  must  so  notify  the  Administra¬ 
tor,  who  must  make  the  determination 
that  the  source  is  no  longer  violating 
applicable  requirements.  If  this  deter¬ 
mination  is  made,  the  Act  requires 
that  a  final  accounting  of  the  penalty, 
based  on  the  actual  costs  of  compli¬ 
ance  to  that  source,  be  made  within 
180  daj’S.  Where  an  underpayment  oc¬ 
curred,  the  source  must  pay  that  defi¬ 
ciency  plus  interest  within  thirty  days 
after  the  adjustment.  Similarly,  EPA 
or  the  State  administering  the  pro¬ 
gram  will  reimburse  a  source  with  in¬ 
terest  for  any  overpayment  that  has 
occurred. 

EPA  would  prefer  to  use  the  same 
rate  of  return  on  equity  that  is  used  to 
calculate  the  penalty  as  the  defined 
interest  rate.  This  Is  the  rate  most 
consistent  with  the  statutory  purpose 
in  EPA’s  opinion,  since  any  other  rate 
would  result  in  either  penalizing  or  re¬ 
warding  sources  whose  estimated  pen¬ 
alties  differ  from  the  final  calculation 
as  against  those  whose  payments  do 
not.  This  difference  would  give  firms 
an  incentive  to  estimate  their  penal¬ 
ties  incorrectly.  The  prevailing  govern¬ 
ment  or  commercial  interest  rates  are. 
of  course,  also  candidates  for  designa¬ 
tion.  The  Treasury  would  prefer  to  use 
the  rate  of  return  on  equity  as  the  pre¬ 
vailing  rate  for  firms  that  underpay 
and  the  interest  rate  the  United  States 
must  pay  to  borrow  as  the  interest 
rate  for  firms  that  overpay.  Another 
alternative  would  be  to  use  the  inter¬ 
est  rate  for  long-term  bonds.  This  rate 
could  be  used  both  for  overpayments 
and  underpayments,  A  letter  from  As¬ 
sistant  Secretary  of  the  Treasury 
Roger  C.  Altman  and  a  memorandum 
setting  forth  EPA’s  position  are  both 
contained  in  the  administrative  record. 
EPA  invites  comments  on  this  ques¬ 
tion. 

IV.  Exemptions 

Section  120(a)(2)(B)  and  (C)  of  the 
Act  sets  forth  several  limited  instance.s 
in  which  a  source  may  be  exempted 
from  the  duty  to  pay  a  noncompliance 
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three  years  from  the  (J^te  for  final 
compliance  with  the  newly-imposed 
emission  limitation  or  for  the  added 
increment  of  control  (but  not  for  the 
degree  of  control  required  Ih  the  exist¬ 
ing  SIP).  This  three  year  period  may 
extend  beyond  July  1,  1979,  in  cases  in 
which  the  final  compliance  date  in  the 
new  requirement  or  newly-added  in¬ 
crement  of  control  is  a  date  after  July 
1,  1976.  For  the  most  part,  such  new 
emission  limitations  or  newly-added 
increments  of  control  will  be  Imposed 
in  the  SIP  revisions  for  nonattainment 
areas  required  to  be  submitted  to  EPA 
by  Sections  110(aK2)(I)  and  172  of  the 
Act  as  a  precondition  for  new  source 
construction  or  source  modification 
after  July  1,  1979.  In  cases  (c)  and  (d), 
the  DCO  may  be  issued  for  a  period 
extending  up  to  three  years  from  the 
date  for  final  compliance  specified  in 
the  SIP.  This  three  year  period  could 
extend  beyond  July  1,  1979,  in  any 
case  in  which  the  SIP  compliance  date 
is  later  than  July  1,  1976.  Any  sources 
receiving  a  DCO  extending  beyond 
July  1,  1979,  may  be  eligible  for  an  ex¬ 
emption  under  Section  120(aK2KBKiv) 
if  they  can  demonstrate  an  inability  to 
comply  as  discussed  below. 

While  the  Agency’s  literal  interpre¬ 
tation  of  Section  113(d)  will  allow 
many  sources  to  receive  DCOs  extend¬ 
ing  beyond  July  1,  1979,  other  sources 
will  be  Ineligible  to  receive  such  DCOs 
or  modifications  of  Section  113<a) 
orders  issued  drior  to  the  1977  Amend¬ 
ments.  Under  a  literal  reading  of  Sec¬ 
tion  120(a)(2)(B)(iv),  such  sources 
would  be  unable  to  receive  an  exemp¬ 
tion  from  the  noncompliance  penalty, 
even  though  they  were  unable  to 
comply  for  reasons  entirely  beyond 
their  control. 

There  are  indications  in  the  statute 
and  legislative  history,  however,  that 
an  interpretation  of  the  Act  that 
allows  relief  to  be  granted  to  such 
sources  may  be  supportable.  The  legis¬ 
lative  history  indicates  that  Congress 
intended  that  such  exemptions  be 
available  for  .sources  subject  to  pre- 
1977  SIP  requirements.  The  House  bill 
provided  that  such  sources  could  be 
exempted  from  the  penalty  based  on  a 
complete  inability  to  comply  at  least 
through  mid- 1980.®  The  Senate  al.so 
apparently  contemplated  that  a  source 
could  obtain  relief  from  the  penalty  if 
it  were  unable  to  comply  for  reasons 
entirely  beyond  its  control.  The  1977 


penalty.  If  the  source  desires  to  re¬ 
quest  an  exemption,  it  must  do  so 
within  45  days  of  receipt  of  a  notice  on 
noncompliance.  Hearings  on  such  re¬ 
quests  will  be  on  the  record  and  will 
follow  the  procedures  set  out  in  the 
Agency’s  "Consolidated  Rules  of  Prac¬ 
tice”  (40  CFR  Part  22),  except  to  the 
extent  provided  in  Subpart  J  of  these 
regulations.  (These  Rules  were  pro¬ 
posed  on  August  4,  1978.  43  Fed.  Reg. 
34738.  and  will  be  promulgated  short¬ 
ly.  Citations  are  to  be  proposed  Rules.) 

One  category  of  exemptions  is  based 
on  the  prior  issuance  of  specified 
orders,  extensions  or  suspensions.  Coal 
conversions  pursuant  to  prohibition 
orders  or  delayed  compliance  orders 
tssued  pursuant  to  Section  113(d)(5). 
delayed  compliance  orders  based  on 
use  of  innovative  technology  under 
Section  113(dK4),  and  emergency  Im¬ 
plementation  plan  suspensions  under 
Section  110(f)  and  (g)  are  within  this 
category.  In  each  case,  however,  the 
order,  extension  or  suspension  on 
which  the  exemption  is  premised  must 
actually  have  been  issued.  It  will  not 
be  enough  for  a  source  to  argue  that 
Issuance  is  authorized  or  even  re¬ 
quired. 

Section  120(a)(2)(B)(iv)  provides 
that  an  exemption  is  al.so  available  if  a 
source  is  unable  to  comply  with  appli¬ 
cable  requirements  for  reasons  that 
are  entirely  beyond  its  C''ntrol.  The 
first  eligibility  criterion  for  this  ex¬ 
emption  is  that  the  source  must  have 
received  a  delayed  compliance  order 
(DCO)  under  Section  113(d)(1)  of  the 
Act,*  or  an  order  issued  pursuant  to 
Section  113  as  in  effect  prior  to  enact¬ 
ment  of  the  1977  Amendments. 

A.  THE  TERM  OF  THE  (B)(IV)  EXEMPTION 

The  first  question  to  be  considered  is 
the  time  period  for  which  such  exemp¬ 
tions  may  be  issued.  As  noted  above, 
prior  to  making  an  exemption  request 
under  Section  120(a)(2)(B)(iv),  a 
source  must  have  received  a  delayed 
compliance  order  issued  under  author¬ 
ity  of  Section  113(d)(1)  or  a  Section 
113  order  issued  prior  to  the  Amend¬ 
ments.  Section  113(d)(1)(D)  states  that 
any  DCO  must  "provide  for  final 
compliance  ...  as  expeditiously  as 
practicable,  but  ...  in  no  event  later 
than  July  1,  1979.  or  three  years  after 
the  date  for  final  compliance  .specifed 
in  the  state  implementation  plan, 
whichever  is  later.”  A  similar  limita¬ 
tion  applies  to  orders  and  consent  de¬ 
crees  issued  under  Section  113  oi  the 
Act  as  in  effect  prior  to  the  1977 
Amendments.  Section  113(d)(12)  voids 


’The  reference  in  (BHiv)  to  Section  113(d) 
orders  should  be  interpreted  as  meaning  de¬ 
layed  compliance  orders  issued  pursuant  to 
(dXl).  Exemptions  ba.sed  upon  orders  Lssued 
pursuant  to  Sections  113(dH4)  (innovative 
technology]  and  (dK5)  (coal  conversions] 
are  covered  by  Section  120(a>(2KBXi)  and 
(iii). 


any  such  order  or  decree  that  provides 
for  a  compliance  extension  beyond 
July  1,  1979,  "unless  [the  order  or 
decree]  is  modified  under  this  subsec¬ 
tion  within  one  year  after  the  enact¬ 
ment  of  the  Clean  Air  Act  amend¬ 
ments  of  1977  to  comply  with  the  re¬ 
quirements  of  this  subsection.”  One  of 
the  requirements  of  Section  113(d)  is 
that  final  compliance  must  be  required 
by  July  1, 1979. 

The  legislative  history  contains  nu¬ 
merous  expressions  of  disapproval  of 
the  prior  practice  of  EPA  and  the 
States  in  issuing  "open-ended”  compli¬ 
ance  orders  with  long  deadlines.  The 
Hou.se  Committee  questioned  the  va¬ 
lidity  of  this  practice,  noting  that 
some  EPA  orders  extended  until  as 
late  as  1983  or  1985.*  Similarly,  the 
Senate  Committee  concluded  that 
EPA’s  practice  had  “no  basis  in  law.”  * 
The  new  DCO  provisions  embodied  in 
Section  113(d)  were  intended  to 
remedy  EPA’s  practice.*  As  a  result, 
the  Agency  has  adopted  the  position 
that  DCOs  may  not  extend  beyond 
July  1,  1979,  unless  the  compliance 
date  in  the  applicable  implementation 
plan  is  later  than  July  1,  1976. 

The  Agency’s  reading  of  Section 
113(d)  significantly  limits  the  Section 
120(a)(2KB)(iv)  “inability  to  comply” 
exemption,  since  the  noncompliance 
penalty  program  does  not  take  effect 
until  after  July  1.  1979.  As  with  Sec¬ 
tion  113(d)  DCO’s,  a  literal  approach 
to  Section  113(d)(l)<D)  results,  to  a 
great  extent,  in  reading  the  reference 
to  prior  Section  113  orders  out  of  the 
(B)(iv)  exemption  provision. 

Under  this  literal  interpretation  of 
Section  113(d)(1)(D),  there  are  four 
categories  of  sources  that  would  be  eli¬ 
gible  to  receive  DCO.s  extending 
beyond  July  1,  1979,  since  their  SIP 
final  compliance  dates  could  be  later 
than  July  1.  1976; 

(a)  sources  not  subject  to  emission 
limitations  under  the  existing  SIP, 
made  subject  to  such  limitations  by  a 
SIP  revision; 

(b)  sources  subject  to  emission  limi¬ 
tations  in  the  existing  SIP  made  sub¬ 
ject  to  an  additional  Increment  of  con¬ 
trol  (i.e.,  a  more  stringent  limitation) 
in  the  new  SIP; 

(c)  sources  located  in  areas  for  which 
the  date  for  final  compliance  under 
the  SIP  is  later  than  July  1,  1976;  and 

(d)  sources  located  in  areas  attaining 
the  national  ambient  air  quality  stand¬ 
ards  which  can  be  permitted  addition¬ 
al  time  to  achieve  compliance  because 
such  sources  will  not  impact  on  the 
continued  attainment  and  mainte¬ 
nance  of  the  standards. 

In  cases  (a)  and  (b),  the  DCO  may  be 
issued  for  a  period  extending  up  to 


’  H.R.  Rep.  No.  95-294  95th  Cong.,  Lst  Sess 
56.  PN.  2  (1977),  (House  Report). 

*S.  Rep.  No.  95-127  95th  Cong.,  1st  Sess. 
45  (1977)  (Senate  Report] 

‘/d. 


“H.R.  6161.  the  House  version  of  the  1977 
Clean  Air  Act  Amendments,  provided  that 
DCO.S  could  extend  five  years  beyond  the 
final  SIP  compliance  date.  Since  most  pre¬ 
existing  SIPs  provided  for  final  compliance 
by  mid-1975,  sources  subject  to  the.se  re¬ 
quirements  could  be  issued  DCOs  extending 
until  mid- 1980.  These  DCOs  would  have  al¬ 
lowed  sources  to  petition  for  an  exemption 
from  the  noncompliance  penalties. 

’Senate  Report  at  49-50;  S.  252  Section 
120(e)(2MB),  95th  Cong.,  1st  Sess.  (1977). 
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Senate  bill  provided  that  such  sources 
could  seek  relief  from  the  penalty  in 
the  United  States  District  Court.  The 
opportunity  to  seek  such  relief  was 
not  predicated  upon  the  prior  issuance 
of  an  administrative  order,  and  was 
not  limited  to  any  particular  time 
period.^  This  provision  for  direct  judi- 
ciai  relief  based  on  a  source’s  inability 
to  comply  was  not  adopted  by  the 
Conference  Committee.  There  is  no  in¬ 
dication  in  the  legislative  history,  how¬ 
ever,  that  by  tying  the  grant  of  an  ex¬ 
emption  to  receipt  of  a  DCO,  the  Con¬ 
ference  Committee  intended  to  pro¬ 
hibit  sources  that  were  unable  to  re¬ 
ceive  post-79  DCOs  from  obtaining 
relief  from  the  penalty. 

Section  113(d)(1)(E)  also  appears  to 
contemplate  that  major  sources  which 
have  received  DCOs  may  not  achieve 
compliance  until  after  July  1979,  since 
it  explicitly  requires  DCOs  to  notify 
each  such  source  that  “unless  exempt¬ 
ed  under  Section  120(a)(2)(B)  or  (C),  it 
will  be  required  to  pay  a  noncompli¬ 
ance  penalty  effective  July  1.  1979,  as 
provided  under  Section  120  ...  in  the 
event  such  source  fails  to  achieve  final 
compliance  by  July  1, 1979.” 

Third,  the  Conference  Report  states 
explicitly  that  DCOs  may  be  issued 
after  July  1.  1979.  if  they  establish  a 
delayed  compliance  penalty."  In  addi¬ 
tion.  the  Senate  bill  clearly  contem¬ 
plated  that  some  sources  W'ith  DCOs 
would  not  comply  by  July  1.  1979,  and 
required  that  any  source  issued  a  DCO 
with  a  compliance  date  later  than  July 
1,  1978,  would  have  to  compute  its 
noncompliance  penalty.  The  DCO  was 
to  be  amended  “to  include  such  penal¬ 
ty.  to  accrue  after  July  1,  1979."  *  Al¬ 
though  the  Senate  provision  for 
amendment  of  enforcement  orders  was 
not  included  in  Section  113(d)(1)(E), 
the  Conference  Committee  indicated 
that  the  Senate  provision  on  issuance 
of  enforcement  orders  was  being 
adopted. 

B.  epa’s  proposed  resolution  of  this 

STATUTORY  CONFLICT 

In  order  to  resolve  the  problems  cre¬ 
ated  by  the  conflicting  provisions  con¬ 
tained  in  Sections  113(d)  and 
120(a)(2)(B).  the  Agency  proposes  the 
following: 

1.  No  administratively  issued  DCOs 
would  be  issued  by  EPA  or  a  State 
under  Section  113(d)(1)  that  provided 
in  any  manner  for  compliance  after 
July  1.  1979,  or  three  years  after  the 
applicable  SIP  compliance  date. 

2.  Federal  or  State  court  orders, 
whether  consent  decrees  or  litigated 
dispositions,  that  provide  for  compli¬ 
ance  beyond  this  period  would  poten¬ 
tially  make  a  source  eligible  for  an  ex¬ 
emption,  provided  they  were  reviewed 


"H.R.  Rep.  No.  95-564  95lh  Cong..  Ist 
Sess.  133  (1977). 

“Senate  Report  at  48. 


by  EPA  and  found  to  satisfy  the  crite¬ 
ria  specified  in  Section  113(d).  The 
source  must  also  show,  upon  applica¬ 
tion  for  the  exemption,  that  the  in¬ 
ability  to  comply  arose  from  reasons 
entirely  beyond  the  control  of  the 
owner  or  operator  of  such  source  or  of 
any  affiliated  person. 

In  order  to  satisfy  the  criteria  set 
forth  in  Section  113(d).  the  order  must 
contain  an  expeditious  compliance 
schedule,  require  compliance  with  in¬ 
terim  requirements,  provide  for  emis¬ 
sion  monitoring  and  reporting,  and 
notify  the  source  that,  unless  exempt¬ 
ed  by  EPA.  it  would  be  required  to  pay 
a  noncompliance  penalty.  Finally,  all 
orders  would  have  to  be  final;  that  is. 
a  source  could  not  seek  an  exemption 
from  the  noncompliance  penalty  on 
the  basis  of  an  unconsented  judicial 
order  or  decree  if  it  was  appealing  that 
order  or  decree.  EPA  will  not  enter 
into  consent  decrees  unless  they  satis¬ 
fy  these  criteria.  Thus.  EPA  review 
will  be  limited  to  State  consent  de¬ 
crees,  as  well  as  federal  and  State  un¬ 
consented  orders. 

There  are  two  provisions  of  Section 
113(d)  that  the  Judicial  order  would 
not  have  to  satisfy  to  be  approvable  by 
EPA.  First,  it  would  not  have  to  be 
made  subject  to  public  notice  and  com¬ 
ment.  Also,  it  would  not  have  to  re¬ 
quire  final  compliance  by  July  1,  1979. 
As  noted  earlier.  Congress  plainly 
sought  to  limit  EPA’s  discretion  to 
issue  enforcement  orders  that  ex¬ 
tended  beyond  certain  specified  dates. 
Judicial  orders,  however,  present  less 
risk  of  the  abuses  Congre.ss  had  in 
mind.  Indeed,  Congress  did  not  direct¬ 
ly  address  post-1977  Judicial  orders  at 
all. 

We  believe  that  this  proposal  re¬ 
flects  Congress’  intent  in  enacting 
these  sections  of  the  Act.  Prohibiting 
the  issuance  of  administrative  DCO’s 
that  extend  beyond  July  1.  1979,  re¬ 
sponds  to  Congress'  concern  that 
open-ended  administrative  compliance 
orders,  whether  issued  by  States  or 
EPA.  carry  with  them  an  unacceptable 
risk  of  undermining  the  statutory 
compliance  scheme.  Allowing  sources 
to  petition  for  an  exemption  based 
upon  a  judicial  decree  responds  to 
Congress’  concern  that  some  vehicle 
for  providing  relief  to  sources  that 
meet  the  substantive  conditions  of  the 
Section  120(a)(2)(B)(iv)  exemption  be 
provided  beyond  July  1979.  However, 
the  decision  to  grant  any  order  which 
would  enable  the  Agency  to  consider  a 
source  for  relief  under  Section 
120(a)(2)(B)(iv)  would  have  to  be  made 
by  a  court,  not  by  the  Agency  directly, 
and  would  be  subject  to  the  oversight 
and  enforcement  powers  of  the  court. 
This  would  ensure  that  the  procedural 
door  to  any  such  exemption  would  be 
more  tightly  held  than  if  committed 
to  Agency  discretion  alone. 


The  requirement  for  EPA  determi¬ 
nation  of  consistency  of  court  orders 
with  Section  113(d)  is  included  for  two 
reasons.  FHrst,  it  is  EPA’s  position  that 
court  orders  and  consent  decrees  en¬ 
tered  after  the  effective  date  of  the 
Clean  Air  Act  Amendments  of  1977 
must  comply  with  the  substantive  re¬ 
quirements  of  Section  113(d),  except 
that  they  need  not  provide  for  final 
compliance  by  July  1,  1979.  That  sec¬ 
tion  set  standards  for  all  administra¬ 
tive  ordbrs  issued  in  the  future,  and  re¬ 
quired  all  court  orders  and  administra¬ 
tive  orders  issued  in  the  past  to  be  con¬ 
formed  to  those  standards;  it  is  con¬ 
sistent  with  the  Congressional  policy 
embodied  in  these  measures  to  read 
those  requirements  as  applicable  to 
court  orders  to  be  issued  in  the  future 
as  well.  Second,  it  is  a  fundamental 
premise  of  Section  120(a)(2)(B)  that 
all  exemptions  under  it  must  be  pre¬ 
ceded  by  the  issuance  to  the  source  of 
some  other  formal  document  which 
EPA  (or,  in  the  case  of  an  exemption 
under  Section  120(a)(2)(B)(v)  [energy 
emergencies  authorized  by  Section 
110(f)l,  the  President)  has  expressly 
approved. 

It  is  important  to  note  that  the  judi¬ 
cial  decree  or  order  by  itself  would  not 
exempt  the  source  from  the  noncom¬ 
pliance  penalty.  It  w'ould,  however, 
enable  the  source  to  petition  EPA  for 
such  relief.  Only  if  EPA  determined, 
in  accordance  with  the  criteria  set 
forth  in  Section  66.31  of  the  regula¬ 
tions,  that  the  source’s  inability  was 
for  reasons  entirely  beyond  its  control 
would  the  exemption  be  granted. 

C.  WHAT  CONSTITUTES  INABILITY  TO 

COMPLY  FOR  REASONS  ENTIRELY 

BEYOND  THE  CONTROL  OF  THE  SOURCE 

The  second'' major  eligibility  crite¬ 
rion  for  an  exemption  under  Section 
120(a)(2)(B)(iv)  relates  to  the  source’s 
inability  to  comply.  The  statute  pro¬ 
vides  that  in  order  to  qualify  for  an 
exemption,  the  source  must  demon¬ 
strate  that  its  inability  to  comply  was 
for  reasons  entirely  bej'ond  the  con¬ 
trol  of  the  owner  or  operator  of  such 
source  or  of  any  entity  controlling, 
controlled  by,  or  under  common  con¬ 
trol  with  the  owner  or  operator  of 
such  source.  Language  in  the  House 
Committee  Report  discussing  H.R. 
6161,  the  Clean  Air  Act  Amendments 
of  1977,  indicates  that  the  (B)(iv)  ex¬ 
emption  “should  be  construed  narrow¬ 
ly,  so  as  not  to  open  a  loophole  or 
defeat  the  purposes”  of  the  penalty 
program.'"  ’The  Report  specifies  only 
embargoes,  strikes,  fires,  natural  dis¬ 
asters.  and  the  complete  impossibility 
fo  a  supplier  or  contractor  to  furnish 
materials  neces.sary  to  achieve  compli¬ 
ance  as  situations  that  are  entirely 
beyond  the  control  of  the  source,  but 
indicates  that  some  other  situations 


'"House  Report  at  76. 
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might  also  qualify  for  an  exemption." 
Such  situations  should  arise  infre¬ 
quently,  Section  66.31  of  the  proposed 
regulations  specifies  the  criteria  that 
the  Agency  would  consider  in  evaluat¬ 
ing  exemption  requests  based  on  fires, 
strikes,  natural  disasters,  embargoes, 
and  the  complete  impossibility  of  a 
supplier  to  furnish  needed  goods.  To 
qualify  for  the  exemption,  the  source 
must  demonstrate  that  it  had  done 
nothing  to  encourage  the  situation 
that  prevented  its  compliance.  Addi¬ 
tionally.  the  source  must  demonstrate 
that  the  procurement  of  any  needed 
pollution  control  equipment  has  been 
and  is  being  given  the  highest  priority 
in  the  source's  planning  and  budgeting 
process,  and  that  the  source  has  been 
and  is  taking  all  available  steps  to 
minimize  its  emissions. 

In  addition  to  the  circumstances 
clearly  specified  in  the  legislative  his¬ 
tory  of  Section  120,  there  may  be 
other  situations  that  the  Agency 
would  consider  as  being  entirely 
beyond  the  control  of  the  source.  A 
possible  ground  for  exemption  might 
arise  if  a  source  were  subject  to  a  SIP 
requirement  that  has  not  been 
achieved  despite  installation  of  all 
available  control  equipment.  Cases  of 
true  technological  impossibility  are  ex¬ 
tremely  rare.  In  addition,  one  of  the 
major  premises  of  the  Clean  Air  Act  is 
that  the  State  may  require  a  source  to 
research  and  develop  the  technology 
nece.ssary  to  achieve  SIP  standards,  or 
else  shut  down.  This  technology-forc¬ 
ing  aspect  of  the  Act  has  been  recog¬ 
nized  by  the  courts.  (See,  e.g..  Union 
Electric  Co.  v.  EPA,  427  U.S.  246 
(1976)). 

Whether  Congresj?,  for  the  purposes 
of  the  noncompliance  penalty  pro¬ 
gram,  intended  to  depart  from  this 
technology-forcing  philosophy  is  un¬ 
certain.  The  House  Committee  on  In¬ 
terstate  and  Foreign  Commerce  indi¬ 
cated  that  the  absence  of  any  ade¬ 
quately  demonstrated  pollution  con¬ 
trol  equipment  would  constitute 
grounds  for  an  exemption  from  the 
noncompliance  penalty,  provided  that 
the  source  •'had  made  maximum  feasi¬ 
ble  efforts  to  research  and  develop  the 
necessary  technology  or  to  assist  some 
other  persons  to  do  so.'*  Senator 
Muskie,  however,  in  discussing  the 
Conference  Report  accompanying  the 
1977  Amendments,  emphasized  that 
claims  that  technology  is  not  available 
to  meet  a  certain  emission  standard 
would  not  exempt  a  source  from  the 
penalty.'* 

While  the  House  and  Senate  dif¬ 
fered  somewhat  in  their  discussions  of 
this  question,  both  recognized  that  a 


"Id. 

'*  House  Report.  FN  at  76,  See  also  id.  at 
66. 

"123  Cong.  Rec.  S.  13698-99  (daily  ed. 
Aug.  4.  1977)  (remarks  of  Sens.  Muskie  and 
Stafford). 


source  should  not  be  totally  exempted 
from  the  noncompliance  penalty  by 
reason  of  its  being  subject  to  a  techno¬ 
logically  impossible  SIP  requirement. 
The  language  in  the  House  Report 
suggests  that  the  source  must  be  doing 
everything  possible  to  find  a  means  of 
achieving  the  SIP  standards  even  to  be 
considered  for  an  exemption.  While 
Senator  Muskie  apparently  under¬ 
stood  that  no  exemption  based  on 
technological  impossibility  would  be 
available  under  any  circumstances,  the 
difference  between  these  two  ap¬ 
proaches  is.  as  a  practical  matter, 
small.  If  there  is  no  control  equipment 
adequate  to  achieve  compliance  with 
the  SIP,  the  Agency  or  State  would  be 
unable  to  determine  accurately  the 
costs  being  avoided  by  the  noncomply¬ 
ing  source.  EPA  believes  that  the  only 
penalty  the  Agency  could  asse.ss  In 
this  situation  would  necessarily  be 
based  upon  the  costs  associated  with 
the  installation  of  all  available  con¬ 
trols,  as  determined  on  a  case-by-case 
basis,  as  well  as  a  commitment  to  an 
appropriate  research  and  development 
(R&D)  program  designed  to  develop 
the  new  means  of  emission  control 
necessary  to  achieve  the  standards.  A 
source  that,  at  the  time  the  SIP  re¬ 
quirement  was  first  promulgated,  had 
taken,  and  was  continuing  to  take  all 
possible  steps  to  achieve  compliance 
including  the  installation  of  the  best 
available  controls  and,  where  appro¬ 
priate.  by  commencing  an  EPA  ap¬ 
proved  and  supervised  R&D  program, 
would  be  considered  to  be  deriving  no 
economic  benefit  from  its  failure  to 
comply  and  would,  therefore,  be 
exempt  from  the  penalty,  provided  it 
had  received  a  DCO  or  judicial  order. 
These  interim  conditions  should  be  in¬ 
corporated  into  DCO  or  judicial  order 
and  would  thus  be  enforceable  under 
Section  120(a)(2)(A)(iii).  Sources  not 
meeting  these  criteria  would  be  as¬ 
sessed  a  penalty  based  upon  the  costs 
avoided  by  reason  of  their  failure  to 
take  these  steps.  We  solicit  comment 
on  the  appropriateness  of  this  ap¬ 
proach. 

A  related  issue  is  whether  a  source 
that  is  experiencing  severe  economic 
difficulties  could  be  exempted  from 
the  penalty.  The  legislative  history  is 
unclear  on  this  point.  The  1977  Senate 
Report  states  that  the  cost  associated 
with  controlling  a  facility  would  not 
constitute  a  defense  to  the  penalty. 
The  1976  House  bill,  how'ever,  pro¬ 
vided  that  the  term  “inability  to 
comply”  included  an  inability  to 
obtain  financing  due  to  temporary 
conditions  in  capital  markets.'*  This 
standard  was  incorporated  into  the  in¬ 
ability  to  comply  standard  adopted  by 
the  1977  House  Committee.'*  The 


"  Senate  Report  at  50. 

"H  R.  Rep.  No.  94-1175  94th  Cong.,  2d 
Sess.  42  (1976). 

"House  Report  at  59. 


House  Committee's  “inability  to 
comply”  standard  was  adopted  by  the 
Conference  Committee. 

The  Agency’s  believes  that  granting 
an  exemption  based  on  the  source’s  in¬ 
ability  to  obtain  financing  would  be 
appropriate  in  certain,  limited  circum¬ 
stances.  To  qualify  for  this  exemption, 
the  source  would  have  to  demonstrate 
that  its  inability  to  obtain  capital  re¬ 
sulted  from  temporary,  verifiable 
market  conditions.  Merely  being  a 
poor  loan  risk  would  not  entitle  the 
source  to  an  exemption.  Finally,  in  no 
event  could  an  exemption  be  granted 
if  capital  is  available  to  the  source 
owner  or  operator  for  the  purpose  of 
improvement  or  expansion  of  the  ex¬ 
isting  production  capacity,  or  for  con¬ 
struction  of  new  production  capacity. 
We  solicit  comment  on  the  appropri¬ 
ateness  of  its  approach. 

De  Minimis  Exemptions 

Section  120(a)(2)(C)  provides  that  an 
exemption  is  also  available  if  the  Ad¬ 
ministrator  determines,  after  notice 
and  opportunity  for  a  public  hearing, 
that  a  source’s  noncompliance  is  de 
minimis  in  nature  and  (luration.  The 
criteria  that  the  Administrator  will 
utilize  in  evaluating  whether  a  partic¬ 
ular  violation  is  de  minimis  are  set 
forth  in  Section  66.32  of  the  regula¬ 
tions.  These  include  the  magnitude  of 
the  noncompliance,  whether  such  non- 
compliance  is  of  a  recurring  nature, 
the  steps  being  taken  to  minimize  the 
emissions,  and  the  extent  to  w’hich  the 
source  has  derived  an  economic  advan¬ 
tage  from  its  noncompliance. 

The  Agency  has  decided  to  include 
within  the  de  minimis  exemption  vio¬ 
lations  that  are  caused  by  a  sudden 
and  unavoidable  breakdown  of  process 
or  air  pollution  control  equipment. 
Section  66.33  of  the  regulations  speci¬ 
fies  the  criteria  the  source  must  satis¬ 
fy  to  be  granted  an  exemption  ba.sed 
upon  an  equipment  malfunction. 
These  include  a  finding  that  the 
source’s  pollution  control  equipment 
was  designed,  operated,  and  main¬ 
tained  properly,  that  all  practicable 
steps  were  taken  to  minimize  the 
amount  and  duration  of  the  excess 
emissions,  and  that  the  source  has  not 
gained  a  significant  economic  advan¬ 
tage  from  the  breakdown.  The  Agency 
encourages  comments  on  the  desirabil¬ 
ity  of  including  such  malfunctions 
within  the  de  minimis  exemption,  as 
well  as  on  the  criteria  that  the  Admin¬ 
istrator  should  use  in  evaluating  ex¬ 
emption  requests  based  on  malfunc¬ 
tions. 

Federally  and  Municipally  Owned 
Facilities 

The  Agency  also  considered  whether 
municipalities  and  federal  facilities 
should  be  exempt  from  the  noncompli¬ 
ance  penalty.  It  is  anticipated  that 
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municipalities  may  argue  that  their 
sources  are  not  profit-making  in  the 
same  sense  that  commercial  facilities 
are.  Secondly,  federal  facilities  may 
argue  that  assessment  of  the  penalty 
against  them  would  be  a  meaningless 
exercise  since  the  money  involved  will 
be  paid  by,  as  well  as  received  by,  the 
U.S.  Treasury,  unless  the  State  has 
been  delegated  the  program. 

The  Agency  believes  that  in  enacting 
Section  120,  Congress  intended  to  re¬ 
cover  the  out-of-pocket  savings  accru¬ 
ing  to  any  source  from  its  failure  to  in¬ 
stall  pollution  controls,  unless  such 
source  is  specifically  exempted.  No  ex¬ 
emption  was  created  for  either  federal 
facilities  or  municipalities;  in  fact,  the 
Congress  strongly  indicated  its  inten¬ 
tion  that  federal  facilities  be  treated 
the  same  as  other  sources  of  air  pollu¬ 
tion  in  the  amendment  to  Section  118 
of  the  Act. 

Under  this  reading,  federal  facilities 
and  municipalities  should  be  subject 
to  noncompliance  penalties  unless  one 
of  the  specified  exemptions  is  applica¬ 
ble.  We  invite  comment  on  this  issue. 

V.  Administrative  and  Judicial 
Review 

A.  ADJUDICATORY  HEARINGS 

If  a  source  wishes  to  challenge  the 
finding  of  noncompliance  that  led  to 
issuance  of  the  nol^e  of  noncompli¬ 
ance.  or  to  claim  entitlement  to  an  ex¬ 
emption.  it  may  petition  for  a  hearing. 
The  Administrator  or  delegated  State 
authority  may  then  either  withdraw 
the  notice,  grant  the  hearing,  or  deny 
the  request  if  the  source  has  not 
raised  any  significant  questions. 
Where  a  hearing  is  graned.  it  will  be  of 
an  edjudicatory  nature  except  as  oth¬ 
erwise  provided,  and  will  be  conducted 
in  accordance  with  the  Agency’s  Con¬ 
solidated  Rules  of  Practice  (40  CFR 
Part  22).  Hearings  of  this  type  are  also 
available  where  a  source’s  penalty  sub¬ 
mittal  is  recalculated  by  the  Agency 
and  after  a  final  adjustment. 

B.  INFORMAL  HEARINGS 

The  Act  provides  that  hearings  to 
determine  whether  a  source  should  be 
exempted  because  its  noncompliance  is 
de  minimis  will  be  informal  in  nature. 
Such  hearings  need  not  meet  the  re¬ 
quirements  of  the  Consolidated  Rules. 
A  source  applying  for  a  de  minimis  ex¬ 
emption  must  submit  information  suf¬ 
ficient.  in  the  opinion  of  the  Adminis¬ 
trator.  to  justify  the  request.  In  deter¬ 
mining  whether  an  exemption  is  justi¬ 
fied.  the  Administrator  will  consider 
the  factors  set  forth  in  the  regula¬ 
tions.  If  the  Administrator  determines 
that  the  source  has  not  suptK>rted  its 
exemption  request  with  sufficient  in¬ 
formation.  a  hearing  will  be  denied. 

Finally,  where  a  State  has  been  dele¬ 
gated  the  noncompliance  penalty  pro¬ 


gram.  its  hearings  on  challenges  to  no¬ 
tices  and  exemption  requests  may  be 
informal  so  long  as  the  conditions  es¬ 
tablished  in  Section  67.11  of  the  Regu¬ 
lations  are  met.  Where  a  State  hearing 
was  held,  any  EPA  hearingJ,o  review 
State  exemption  decisions  or  penalty 
assessments  may  be  of  an  informal 
nature. 

C.  JUDICIAL  REVIEW 

Several  EPA  decisions  under  these 
regulations  can  be  appealed  to  the  ap¬ 
propriate  United  States  Court  of  Ap¬ 
peals.  The  first  of  these  is  the  finding 
of  violation  that  leads  to  the  issuance 
of  the  notice  of  noncompliance.  The 
second  is  a  decision  to  deny  an  exemp¬ 
tion  request.  In  addition,  revision  by 
EPA  of  a  penalty  schedule  submitted 
by  a  source,  either  at  the  start  of  the 
penalty  assessment  process  or  at  the 
time  of  final  adjustment,  may  be  ap¬ 
pealed.  Such  decisions  are  appealable 
only  if  all  administrative  remedies,  in¬ 
cluding  appeal  to  the  Administrator, 
have  been  exhausted. 

VI.  State  Involvement 

A.  DELEGATONS 

Part  67  deals  with  State  involvement 
in  assessing  and  collecting  noncom- 
liance  penalties.  EPA  encourages  all 
States  that  are  interested  in  the  pro¬ 
gram  to  seek  delegation  of  it  as  soon 
as  possible.  Penalties  assessed  by  a 
State  will  be  paid  into  that  State’s 
Treasury. 

In  order  to  be  delegated  the  authori¬ 
ty  to  administer  this  program,  a  State 
must  request  a  delegation  by  describ¬ 
ing  its  proposed  program.  The  request 
must  indicate  the  availability  of  ade¬ 
quate  staff  and  funds  and  the  capabili¬ 
ty  for  conducting  the  necessary  finan¬ 
cial  analysis  and  administrative  hear¬ 
ings.  Where  specific  assistance  from 
EPA  will  be  necessary,  the  State  re¬ 
quest  should  so  indicate. 

After  a  State  delegation  is  in  effect, 
the  Agency  will  retain  concurrent  au¬ 
thority  to  assess  and  collect  a  penalty 
against  any  source  within  that  State 
that  is  subject  to  the  penalty  and 
against  which  the  State  has  failed  to 
take  appropriate  action.  Where  the 
Administrator  determines  that  a 
source  has  been  overlooked,  or  that 
other  steps  subsequent  to  the  issuance 
of  a  notice  of  noncompliance  have  not 
been  taken,  he  will  notify  the  State  to 
that  effect.  If  the  State  does  not  take 
corrective  action  within  thirty  days, 
the  Agency  will  do  so. 

Provision  is  also  made  in  the  regula¬ 
tions  for  review  of  State  exemption  de¬ 
cisions  and  penalty  assessments. 
Where  the  Administrator  disapproves 
a  State  action,  the  Agency  will  then 
take  whatever  steps  are  necessary  to 
assess  the  penalty  against  that  source 
in  accordance  with  these  regulations. 


If  the  Administrator  determines  that 
the  State  has  repeatedly  failed  to  ad¬ 
minister  the  program  as  required  in 
the  guidelines  set  out  in  the  regula¬ 
tions.  he  shall  so  notify  the  State,  set¬ 
ting  forth  the  reasons  for  such  a  de¬ 
termination.  The  State  may  then  re¬ 
spond  and  demonstrate  that  it  is  in 
fact  acting  in  conformity  with  these 
guidelines  or  that  it  is  taking  reason¬ 
able  steps  to  meet  those  guidelines.  If 
the  State  cannot  so  demonstrate,  the 
Administrator  will  withdraw  the  dele¬ 
gation  and  implement  the  program. 

VII.  Public  Hearings  on  This 
Proposal 

Public  comment  is  invited  and  will 
be  received  until  June  19,  1979,  EPA 
has  decided  to  provide  a  90  day  com¬ 
ment  period,  rather  than  the  normal 
60  days,  because  of  the  extremely 
technical  nature  of  this  proposal.  We 
believe  that  this  90  day  period  pro¬ 
vides  the  public  with  adequate  time  to 
analyze  and  comment  upon  these  pro¬ 
posed  regulations.  Because  the  Clean 
Air  Act  requires  that  the  noncumpli- 
ance  penalty  program  take  effect  on 
August  7.  1979.  EPA  will  not  be  able  to 
provide  any  further  extension  of  the 
comment  period.  Comments  should  be 
addressed  to; 

Director,  Division  of  Stationary 

Source  Enforcement  (EN-341),  U.S. 

Environmental  Protection  Agency. 

401  M  Street  SW„  Washington,  D.C. 

20460. 

Informal  (legislative)  public  hear¬ 
ings  on  these  proposed  rules  will  be 
held  at  the  following  times  and  places: 

Conference  Room  2409,  2126.  U.S. 

Environmental  Protection  Agency. 

401  M  Street  SW,  Washington. 

D.C.— May  3  and  4. 

Adams  Room,  Midland  Hotel,  172  W. 

Adams,  Chicago.  Illinois— May  7  and 

8. 

Sixth  Floor  Conference  Room.  U.S. 

Environmental  I*rotection  Agency, 

2153  FYemont  Street.  San  Francisco, 

California— May  10  and  11. 

All  hearings  on  the  first  day  will 
commence  at  9:30  A.M.  with  an  even¬ 
ing  session  beginning  at  7:30  P.M.  On 
the  second  day  hearings  will  com¬ 
mence  at  9:30  A.M.  and  conclude  when 
appropriate. 

A  presiding  officer  and  panel  will  be 
designated  for  each  hearing.  The  pre¬ 
siding  officer  will  have  the  responsibil¬ 
ity  for  maintaining  order,  excluding  ir¬ 
relevant  or  repetitious  material,  sched¬ 
uling  presentations  and.  to  the  extent 
possible,  notifying  the  participants  of 
the  time  at  which  they  may  appear. 
The  hearings  will  be  conducted  infor¬ 
mally.  Technical  rules  of  evidence  will 
not  apply. 
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Interested  persons  wishing  to  make 
a  statement  at  the  hearing  will  be  af¬ 
forded  the  opportunity  to  do  so.  The 
time  for  making  a  statement  will  be 
limited.  Such  persons  are  requested  to 
file  a  notice  of  their  intent  to  make  a 
statement  no  later  than  ten  days  prior 
to  the  hearing  and,  no  later  than  five 
days  prior  to  the  hearing,  if  practica¬ 
ble,  to  submit  five  copies  of  the  pro¬ 
posed  statement  to  Robert  Homiak  at 
the  above  address  (telephone:  202-755- 
2580).  All  other  inquiries  and  com¬ 
ments  prior  to  and  after  the  hearing 
should  be  addressed  to  the  same.  The 
record  of  each  public  hearing  will 
remain  open  for  thirty  days  following 
the  completion  of  that  hearing  for  the 
submittal  of  rebuttal  and  supplemen¬ 
tary  information. 

Tlie  documents  on  which  this  pro¬ 
posal  is  ba-sed  are  contained  in  Docket 
Number  EN-79-1.  All  comments  re¬ 
ceived  during  the  comment  period  will 
be  promptly  added  to  the  docket,  and 
all  documents  upon  which  the  final 
rules  are  ba.sed  will  be  Included  in  the 
docket.  The  docket  will  be  open  for 
public  inspection  between  8;00  a.m. 
and  4:00  p.m.  Monday  through  Friday 
at: 

U.S.  Environmental  Protection 

Agency,  Central  Docket  Section, 

Room  2003B,  Waterside  Mall.  401  M 

Street.  S.W.,  Washington.  D.C. 

20460.  * 

Intere.sU'd  persons  are  reminded 
that  Section  307(d)(7)(B)  of  the  Act 
provides  that  objections  to  proposed 
rules  must  be  raised  with  n-asonable 
specificity  by  public  comments  for 
those  objection.^  to  be  cogriizablc 
daring  judicial  review.  In  the  view  of 
EPA.  this  requires  comments  of  a 
technical  nature  to  be  accompanied  by 
sufficiently  detailed  supporting  docu¬ 
mentation  to  permit  the  Agency's 
technical  staff  to  evaluate  the  com¬ 
ments  in  detail.  This  is  particularly 
important  whe:e  the  information  ncc- 
cssary  to  evaluate  the  comments  prop¬ 
erly  is  in  tiic  control  of  the  corn- 
menters. 

In  addition,  a  regulatory  analysis  of 
the  impact  of  these  regulation.s  has 
been  prepared  as  required  by  Execu¬ 
tive  Order  12044.  Copies  of  thus  analy¬ 
sis  entitled  "The  Economic  Effects  of 
Noncompliance  Penalties  Under  Sec¬ 
tion  120  cf  the  Ck'an  Air  Act”  may  be 
obtained  from  the  Agency’s  Central 
Docket  Section,  at  the  above  address. 

Copies  of  the  Agency's  "Plan  For 
Evaluating  the  Effects  of  the  Noncom¬ 
pliance  Penalty  Program”  may  also  be 
obtained  from  the  Director,  Division 
of  Stationary  Source  Enforcement  at 
the  above  address.  This  evaluation  is 
required  by  Executive  Order  12044, 
and  will  be  conducted  in  mid-1984,  five 
years  after  these  regulations  become 
effective. 


Finally,  in  accordance  with  the  pro¬ 
visions  of  Executive  Order  12044, 
these  proposed  regulations  have  been 
distributed  to  State  and  local  air  pollu¬ 
tion  control  groups  for  their  review 
and  comments. 

(Section  120  of  the  Clean  Air  Act,  a.s  amend¬ 
ed.  42  U.S.C.  7420) 

Douglas  M.  Costle, 
Administrator. 

M*irch  9.  1979. 

Title  40  of  the  Code  of  Federal  Reg¬ 
ulations  is  proposed  to  be  amended  by 
adding  new  Parts  66  and  67  as  .set 
forth  below: 

PART  66— ASSESSMENT  AND  COLLECTION  OF 
NONCOMPLIANCE  PENALTIES 

SubpoH  A — Purpot*  and  Scop* 


Sec. 

66.1  Applicability. 

66.2  Prog!  am  description. 

66.3  Definitions. 

66.4  Re-examination  of  positions  taken. 

66.5  Savings  clau.se. 

Subport  B — Nolic*  of  Noncompliance 

66.11  To  whom  notices  must  be  .sent. 

66.12  Timing  of  notices  of  noncoinpliance. 

66.13  Contents  of  notices  of  noncompli¬ 
ance. 

66.14  Duties  upon  receipt  of  a  i^otlce  of 
nonoompliance. 

Subpart  C — Calculation  of  noncomplianc*  ponaltiof 

66.21  How  to  calculate  the  pcr»alty. 

66.22  Contracting  out  penalty  calculation. 

Subpart  0 — Ekomptlaii  Re^ciH 

06.31  Exemptions  based  on  an  order,  ex- 
tenrion  or  suspension. 

66.32  De  Minimis  exemptions. 

66.33  Excess  cmissions/upsets. 

66.34  Revocation  of  exemptions. 

Subpart  E — Docitiont  on  Exemption  Roquoiti  and 
Chollonges  to  Noticet  of  Noncomplianc* 

66.4 1  Petitions. 

66.42  Decision  on  petitions. 

66.43  Procedures  for  hearing. 

66.44  Pinal  decision. 

Subpart  F — Review  of  Penalty  Calculation 

66.51  Review  of  assessments. 

66.52  Hearing  requests. 

66.53  Decisions  on  hearing  requests. 

66.54  Procedures  for  hearing. 

66.55  Adjustment  of  penalty. 

Subpart  G — Payment 

66.61  Duty  to  pay. 

66.62  Method  of  payment. 

60.63  Late  payment  penalty. 

Subpart  H — Complionc*  and  Roimbursemont 

66.71  Determination  of  compliance. 

66.72  Additional  payment  or  reimburse¬ 
ment 

66.73  Hearing  requests. 

66.74  Payment  or  reimbursement. 

Subpart  I — Final  Action 
66  81  Final  action. 


Subpart  J — Supplomental  Rulat  for  Formal 
Adjudicatory  Hooringt 

Sec. 

66.91  Scope  of  these  supplemental  rules. 

66.92  Beginning  of  hearings. 

66.93  Time  limits. 

66.94  Burden  of  presentation;  burden  of 
persuasion. 

66.95  Issues  for  hearings. 

66.96  Penalty  assessed. 

66.97  Appeals  from  or  review  of  initial  deci¬ 
sion. 

Authority:  Section  120  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7420 

Subpart  A — Purpot*  oitd  Scope 

§  66.1  Applicability. 

This  Part  applies  to  all  proceedings 
for  the  assessment  by  EPA  of  a  non- 
compliance  penalty  eis  provided  by 
Section  120  of  the  Clean  Air  Act.  This 
penalty  is  designed  to  remove  the  eco¬ 
nomic  advantage  which  might  other¬ 
wise  accrue  to  a  source  by  reason  of  its 
failure  to  comply  with  air  pollution 
control  standards  after  mid-1979. 

§  66.2  Program  description. 

This  Part  sets  forth  the  procedures 
by  which  EPA  w'ill  administer  the  non- 
compliance  penalty  provisions  of  Sec¬ 
tion  120  of  the  Clean  Air  Act.  Subpart 
B  states  which  sources  of  air  pollution 
are  subject  to  these  penalties  and  the 
form  and  substance  of  the  notice  of 
noncompliance.  Subpart  C  and  the  ac¬ 
companying  Technical  Support  Docu¬ 
ment  and  Manual  state  how'  a  source 
must  compute  the  penalty  which  It 
owes.  Subpart  D  describes  the  condi¬ 
tions  for  which  an  exemption  from  the 
penalty  may  be  available,  and  Subpart 
E  sets  forth  the  procedures  for  re¬ 
questing  such  an  exemption.  Subpart 
F  states  how  EPA  will  review  penalties 
calculated  by  sources  under  Subpaii, 
C,  and  Subpart  G  describes  the 
method  of  payment.  Subpart  H  pro¬ 
vides  for  adjustment  of  the  penalty 
after  the  source  has  come  into  compli¬ 
ance  and  the  actual  costs  of  doing  so 
are  known.  Finally,  Subpart  I  states 
EPA’s  position  on  which  actions  under 
these  regulations  are  subject  to  judi¬ 
cial  review  and  on  what  conditions, 
and  Subpart  J  provides  supplemental 
procedures  for  adjudicatory  hearings. 

§  66..3  Dennitions. 

In  this  part  and  Part  67: 

(a)  “Act”  means  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq. 

(b)  “Affiliated  person”  means  a 
person  who  directly,  or  indirectly 
through  one  or  more  intermediaries, 
controls,  Ls  controlled  by,  or  is  under 
common  control  with  the  owner  or  op¬ 
erator  of  a  source  within  the  meaning 
of  Section  120  of  the  Act. 

(c)  “Applicable  legal  requirements" 
means  any  of  the  following: 

(1)  In  the  case  of  any  major  source, 
any  emission  limitation,  emission 
standard,  or  compliance  schedule 
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under  any  applicable  implementation 
plan  (regardless  of  whether  the  source 
is  subject  to  a  Federal  or  State  consent 
decree); 

(2)  In  the  case  of  any  source,  an 
emission  limitation,  emission  standard, 
standard  of  performance,  or  other  re¬ 
quirement  (including,  but  not  limited 
to.  work  practices)  established  under 
Section  111  or  112  of  the  Act; 

(3)  In  the  case  of  a  source  which  is 
subject  to  an  extension,  order,  or  sus¬ 
pension  described  in  Section  66.31 
which  has  resulted  in  an  exemption 
from  noncompliance  penalties,  any  in¬ 
terim  emission  control  requirement  or 
schedule  of  compliance  under  that  ex¬ 
tension.  order  or  suspension. 

(4)  In  the  case  of  a  nonferrous  smelt¬ 
er  which  has  received  a  primary  non- 
ferrous  smelter  order  under  Section 
119  of  the  Act.  any  interim  emission 
control  requirement  or  schedule  of 
compliance  under  that  order. 

(d)  “Computer  Program”  means  the 
computer  program  that  EPA  will  use 
to  calculate  noncompliance  penalties 
under  Section  120  of  the  Clean  Air 
Act.  This  computer  program  appears 
as  Appendix  C  to  these  regulations. 

(e)  “Control”  (including  the  terms 
"controlling.”  "controlled  by”  and 
“under  common  control  with”)  means 
the  power  to  direct  or  cause  the  direc¬ 
tion  of  the  management  and  policies 
of  a  person  or  organization,  whether 
by  the  ownership  of  voting  securities, 
by  contract  or  otherwise. 

(f)  “Major  stationary  source”  means 
any  stationary  facility  or  source  of  air 
pollutants  which,  at  full  capacity,  and 
in  the  absence  of  air  pollution  control 
equipment,  directly  emits,  or  has  the 
potential  to  emit,  one  hundred  tons 
per  year  or  more  of  any  air  pollutant 
regulated  under  the  Clean  Air  Act  (In¬ 
cluding  fugitive  emissions).  “Air  pollu¬ 
tion  control  equipment”  includes  con¬ 
trol  equipment  which  Is  not.  aside 
from  air  pollution  control  laws  and 
regulations,  vital  to  production  of  the 
normal  product  of  the  source  or  to  its 
normal  operation. 

(g)  “Manual”  means  the  "Noncom¬ 
pliance  Penalties  Instruction  Manual” 
whch  accompanies  these  regulations. 
This  Manual  appears  as  Appendix  B  to 
these  regulations. 

(h)  “OwTier  or  operator”  means  any 
person  who  owns,  leases,  operates  or 
supervises  a  facility,  building,  struc¬ 
ture  or  installation  which  emits  any 
air  pollutant  regulated  under  the  Act. 

(i)  “Source”  means  any  source  of  air 
pollution  subject  to  applicable  legal  re¬ 
quirements  as  defined  In  pai-agraph 
(c). 

(j)  “Technical  Support  Document” 
means  the  “Noncompliance  Penalties 
Technical  Support  Document”  which 
accompanies  these  regulations.  The 
Technical  Support  Document  appears 
as  appendix  A  to  these  regulations. 


All  other  terms  are  defined  as  they  are 
in  the  Act. 

§  66.1  Keexamination  of  positions  taken. 

(a)  No  conclusions  expressed  in  this 
Part  or  Part  67  may  be  re-examined  in 
any  agency  hearing  conducted  under 
this  Part  or  Part  67. 

(b)  This  bar  on  re-examination  in¬ 
cludes.  but  is  not  limited  to.  the  situa¬ 
tions  described  in  (1).  (2).  and  (3) 
below. 

(1)  No  exemptions  may  be  granted 
unless  explicitly  authorized  by  these 
regulations.  Arguments  that  the  stat¬ 
ute  is  more  or  less  restrictive  than  the 
regulations  will  not  be  con-sidered  in 
any  subsequent  agency  proceeding. 

(2)  When  penalty  calculations  are  at 
issue,  only  the  accuracy  of  the  inputs 
to  the  calctilation  model  which  are 
specific  to  that  particular  source,  as 
set  forth  in  the  Manual  and  the  Tech¬ 
nical  Support  Document,  may  be  chal¬ 
lenged  in  an  agency  hearing.  Neither 
the  terms  and  conditions  of  the  model 
nor  the  conclusions  as  to  what  form  of 
evidence  will  be  considered  In  deciding 
on  the  accuracy  of  a  particular  input 
not  specific  to  the  source  will  be  re-ex- 
amined  in  individual  proceedings. 

(3)  Sources  are  free  to  use  methods 
of  penalty  calculation  other  than  the 
Computer  Program,  if  such  methods 
are  consistent  with  the  Manual  and 
Technical  Support  Document.  (See 
Appendices  A-C  for  these  documents). 
However,  any  such  method  of  calcula¬ 
tion  that  gives  results  different  from 
the  Computer  Program  In  the  case 
being  calculated  is  automatically  unac¬ 
ceptable. 

§  66.3  Savings  clause. 

Imposition  of  a  penalty  under  Sec¬ 
tion  120  Is  in  addition  to,  and  not  in 
substitution  for.  any  other  permits, 
orders,  paymente,  sanctions  or  other 
requirements  of  State  or  Federal  law. 
No  action  under  this  Part  or  Part  67 
.shall  affect  in  any  way  an  civil  or 
criminal  enforcement  proceeding 
brought  under  any  provision  of  the 
Clean  Air  Act  or  State  or  local  law. 

Subpart  B— Notic*  of  Noncemplianco 

§  66.11  To  whom  notices  must  be  sent 

(a)  The  Administrator  shall  send  a 
notice  of  noncompliance  to  any  source 
located  in  a  State  without  a  Section 
120  program  approved  under  Subpart 
B  of  Part  67  w’hich  is  in  violation  of 
applicable  legal  requirements. 

(b)  The  Administrator  shall  send  a 
notice  of  noncompliance  to  any  source 
located  in  a  State  with  a  Section  120 
program  approved  under  Subpart  B  of 
Part  67  when  he  determines  as  pro¬ 
vided  in  §  67.21  that  the  source  is  in 
violation  of  applicable  legal  require¬ 
ments  and  the  State  has  failed  to  send 
a  notice  of  noncompliance  to  it,  or  has 


failed  to  diligently  prosecute  any  sub¬ 
sequent  steps  for  the  assessment  or 
collection  of  the  penalty. 

(c)  A  source  is  in  violation  of  applica¬ 
ble  legal  requirements  on  the  day  it 
fails  to  comply  with  them  In  their  offi¬ 
cially  issued  or  promulgated  form.  The 
existence  of  any  pending  litigation  or 
judicial  or  administrative  stays  of  the 
regulation  shall  not  affect  the  issu¬ 
ance  of  a  notice  of  noncompliance. 

§  66.12  Timing  of  notices  of  noncompli¬ 
ance. 

(a)  Notices  of  noncompliance  in 
States  without  EPA  approved  Section 
120  programs  shall  be  issued  by  EIPA 
on  or  before  the  later  of: 

(1)  August  7. 1979;  or 

(2)  Thirty  days  after  EPA  deter¬ 
mines  that  a  source  is  in  violation  of 
applicable  legal  requirements. 

(b)  Notices  of  noncompliance  in 
States  with  EPA  approved  Section  120 
programs  shall  be  issued  by  EPA  when 
the  Agency  determines,  in  accordance 
with  §  67.21,  that  the  State  has  failed 
to  issue  a  satisfactory  notice  of  non- 
compliance  or  to  diligently  prosecute 
any  subsequent  step  for  assessing  or 
collecting  the  penalty. 

(c)  Failure  of  EPA  to  issue  a  notice 
of  noncompliance  within  the  time 
limits  set  forth  above  shall  not  affect 
the  obligation  of  a  source  to  pay  a 
noncompliance  penalty  but  shall 
affect  the  date  from  which  the  penal¬ 
ty  is  calculated.  The  noncompliance 
penalty  shall  m  all  cases  be  calculated 
from  the  later  of; 

(1)  August  7,  1979,  where  the  notice 
of  noncompliance  was  sent  on  or  prior 
to  that  date;  or 

(2)  The  date  the  notice  of  noncom¬ 
pliance  under  this  section  was  issued 
to  the  source. 

§  66.13  Contents  of  notices  of  noncompli¬ 
ance. 

(a)  Each  notice  of  noncompliance 
shall  be  in  writing  and  shall  include:  * 

(DA  specific  reference  to  each  ap¬ 
plicable  legal  requirement  of  which 
the  source  is  in  violation; 

(2)  A  concise  statement  of  the  factu¬ 
al  basis  for  the  finding  of  violation,  to¬ 
gether  with  a  citation  to  any  necessary 
supporting  materials  and  a  statement 
of  when  and  where  they  may  be  in¬ 
spected; 

(3)  Instructions  on  how  to  calculate 
the  amount  of  the  penalty  owed  and 
the  schedule  for  payments.  Including 
(1)  a  statement  of  the  date  from  w'hich 
penalties  should  be  calculated  and  (ii) 
a  copy  of  the  Technical  Support  Docu¬ 
ment  and  the  Manual;  and 

(4)  Notice  of  the  right  to  petition  for 
a  hearing  to  challenge  the  finding  of 
noncompliance  or  to  claim  an  exemp¬ 
tion  as  provided  in  Subpart  D. 

(b)  Each  notice  of  noncompliance 
shall  be  transmitted  to  the  source 
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named  either  by  personal  ser\’lce  or  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested. 

§M.lt  Duties  up«»n  receipt  of  a  notice  of 
nonromplianre. 

Within  forty-five  days  after  receiv¬ 
ing  a  notice  of  noncompliance  under 
this  Part  a  source  shall  either: 

(a)  Calculate  the  amount  of  the  pen¬ 
alty  owed  and  the  appropriate  quar¬ 
terly  payment  schedule,  and  tran.smit 
that  calculation,  together  with  the 
necessary  data  for  verification,  to  the 
Administrator  as  provided  in  the 
Manual;  or 

tb)  Submit  a  petition  alleging  either 
that  the  source  is  not  in  violation  of 
applicable  legal  requirements  or  that 
It  Is  entitled  to  an  exemption  as  pro¬ 
vided  in  §§66.31  through  66.33. 

Subport  C — Celculcrtion  of  Noncompliance 
^•nettiof 

§  66.21  How  to  calculate  the  penalty. 

All  noncompliance  penalties  shall  be 
calculated  in  accordance  with  the 
Technical  Support  Document  and  the 
Manual,  and  by  a  method  that  gives 
the  same  re.sults  as  the  Computer  Pro¬ 
gram. 

§66.22  t'onIractinK  out  pi-nalty  calcula¬ 
tion. 

If  any  person  who  is  required  by 
§66.14  to  .submit  (a)  a  calculation  of 
the  penalty  a.s.se.ssment,  (b)  a  schedule 
for  pa.vment.  and  <c)  the  data  neces¬ 
sary  for  an  independent  verification  of 

(a)  and  (b),  fails  to  submit  any  of 
these  materials  in  the  time  .specified 
by  that  section  or  submits  them  in  a 
form  other  than  the  one  required  by 
the  Technical  Support  Document  and 
the  Manual,  the  Administrator  may 
enter  into  a  contract  with  any  quali¬ 
fied  person  who  is  not  an  affiliated 
person  to  as.sist  in  determining  the 
amount  of  the  penalty  assessment  or 
payment  schedule  with  respect  to  such 
source.  The  co.st  of  carrying  out  this 
contract  shall  be  added  to  the  penalty 
to  be  assessed  against  the  owner  or  op¬ 
erator  of  the  source. 

Subpart  D — Esamption  RoguatU 

§  66.31  Exemptions  based  on  an  order,  ex¬ 
tension  or  suspension. 

(a)  A  source  that  would  otherwise  be 
subject  to  a  noncompliance  penalty 
under  the  standards  set  forth  in  Sub¬ 
part  B  will  be  exempted  from  that 
penalty  during  the  period  for  which 
and  upon  a  demonstration  that  its 
noncompliance  with  applicable  legal 
requirements  is  due  solely  to: 

(DA  conversion  by  such  source  from 
the  burning  of  petroleum  products  or 
natural  gas,  or  l^th,  as  the  permanent 
primary  energy  source  to  the  burning 
of  coal  pursuant  to  an  order  under 
Section  113(dK5)  or  Section  119  of  the 
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Clean  Air  Act  as  in  effect  before  the 
date  of  enactment  of  the  Clean  Air 
Act  Amendments  of  1977. 

(2)  In  the  case  of  a  coal-burning 
source,  the  issuance  of  a  prohibition  to 
that  .source  against  burning  petroleum 
products  or  natural  gas,  or  both,  by 
means  of  an  order  under  Sections  2(a) 
and  (b)  of  the  Energy  Supply  and  En¬ 
vironmental  Coordination  Act  o^  1974 
or  under  any  legislation  w'hich  amends 
or  supersedes  these  provisions,  pro¬ 
vided  that  to  qualify  for  an  exemption 
under  this  subparagraph  the  source 
must  also  have  received  an  extension 
under  the  second  sentence  of  Section 
119(c)(1)  as  in  effect  before  the  date  of 
enactment  of  the  Clean  Air  Amend¬ 
ments  of  1977. 

(3)  The  use  of  innovative  technology 
by  the  source  pursuant  to  an  enforce¬ 
ment  order  under  Section  113(d)(4). 

(4)  An  inability  to  comply  with  an 
applicable  legal  requirement  resulting 
from  reasons  entirely  beyond  the  con¬ 
trol  of  the  owner  or  operator  of  such 
source  or  of  any  affiliated  person,  pro¬ 
vided  that  in  order  to  qualify  for  an 
exemption  under  this  subparagraph, 
the  source  mu.st  demonstrate  that  its 
inability  to  comply  resulted  from  rea- 
.sons  entirely  beyond  the  control  of  its 
owner  or  operator  or  any  affiliated 
person  and  that  it  has  received  an 
order  under  Section  113(d)  (or  an 
order  under  Section  113  issued  before 
the  date  of  enactment  of  this  section) 
or  a  Federal  or  State  judicial  decree  or 
order  which  has  the  effect  of  permit¬ 
ting  a  delay  or  violation  of  the  legal 
requirement  at  Issue.  Additionally,  the 
source  must  meet  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 

(5)  Existence  of  an  energy  or  em¬ 
ployment  emergency  demonstrated  by 
issuance  of  an  order  under  Section 
110(f)  or  110(g). 

(b)  To  qualify  for  an  exemption 
under  this  section,  the  source  in  ques¬ 
tion  must  demonstrate  in  its  §66.14  pe¬ 
tition  that  it  has  received  the  order, 
extension  or  suspension  described  in 
the  subparagraph  under  which  the  ex¬ 
emption  is  claimed.  No  exemption  will 
be  granted  that  goes  beyond  the  terms 
of  the  relevant  extension,  order,  or 
suspension.  No  exemption  will  be 
granted  based  on  a  claim  that  the 
source  is  entitled  to  any  such  order, 
extension  or  suspension  even  though 
it  has  not  received  it. 

(c)  In  any  exemption  claim  based  on 
subparagraph  (a)(4)  above,  the  source 
must  demonstrate  to  the  satisfaction 
of  the  Administrator  that  the  inability 
to  comply  resulted  from  one  of  the  fol¬ 
lowing  situations: 

(1)  Natural  disaster; 

(2)  Fire; 

(3)  Embargo; 

(4)  Strike;  or 

(5)  The  complete  impossibility  of  a 
supplier  or  contractor  to  furnish  mate¬ 


rials  necessary  to  achieve  compliance, 
provided  it  can  be  demonstrated: 

(1)  That  the  source  owner  or  opera¬ 
tor  or  other  affiliated  person  in  no 
manner  caused,  encouraged  or  contrib¬ 
uted  to  the  impossibility;  and 

(ii)  That  the  source  in  no  way 
unduly  delayed  negotiation  for  needed 
equipment  or  fuel  supply  by  making 
unusual  demands  not  typical  of  con¬ 
tract  negotiations  in  its  industry,  by 
placing  unusual  restrictions  on  the 
supplier,  or  by  delaying  in  any  other 
manner  the  completion  of  the  neces¬ 
sary  construction  or  delivery. 

(d)(1)  In  any  demonstration  under 
paragraph  (c).  the  source  also  has  an 
affirmative  burden  to  show  that  all 
reasonable  steps  were  taken  to  prevent 
the  situation  causing  the  inability  to 
comply,  that  procuring  the  needed 
pollution  control  equipment  or  fuel 
supply  has  been  an<j  continues  to  be 
given  the  highest  priority  in  the 
.source's  planning  and  budgeting  proc¬ 
ess.  and  that  alternative  source.s  of 
fuel  supply  have  been  explored. 

(2)  Any  exemption  granted  under 
subparagraph  (a)(4)  may  include  a  re¬ 
quirement  that  the  source  accelerate 
its  schedule  for  compliance  in  any 
manner  that  the  Administrator  shall 
provide. 

(3)  Any  exemption  granted  under 
subparagraph  (a)(4)  shall  insulate  the 
source  from  liability  for  the  penalty 
only  so  long  as  the  inability  to  (X)mply 
continues  to  be  beyond  the  control  of 
the  source  as  defined  in  this  section. 

§  66.32  l)e  minimis  exemptions. 

(a)  The  Administrator  may  exempt 
any  source  from  the  penalty  where  he 
finds  that  the  noncorapliance  of  that, 
source  is  de  minimis  in  natAire  and  du¬ 
ration. 

(b)  Where  a  source  issued  a  notice  of 
noncompliance  submits  a  petition  pur¬ 
suant  to  §66.14  alleging  an  exemption 
based  on  a  claim  of  de  minimis  viola¬ 
tion,  the  source  must  include  informa¬ 
tion  sufficient,  in  the  opinion  of  the 
Administrator,  to  Justify  a  finding 
that  the  instance  of  noncompliance  is 
de  minimis  in  both  nature  and  dura¬ 
tion. 

(c)  In  ruling  upon  such  a  petition, 
the  Administrator  will  consider  the 
following  factors: 

(1)  The  magnitude  of  the  noncompli¬ 
ance  and  whether  such  non(x>mpliance 
is  of  a  recurring  or  persistent  nature; 

(2)  What  steps  the  source  Is  taking 
to  minimize  the  problem  and  the  re¬ 
sulting  excess  emissions;  and 

(3)  Whether  any  significant  econom¬ 
ic  savings  are  likely  to  accrue  to  the 
source  as  a  result  of  the  noncompli¬ 
ance. 

(d)  Where  a  hearing  is  granUid 
under  §  66.42  on  any  petition  filed 
under  §66.14  alleging  an  exemption 
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under  this  section,  such  hearing  shall 
be  informal  and  of  a  legislative  nature. 

§  tifi.33  Excess  emissions/upsets. 

(a)  Where  the  noncompliance  of  a 
source  is  caased  solely  by  a  sudden 
^  and  unavoidable  breakdo^^'n  of  process 
'  or  air  pollution  control  equipment,  the 
Administrator  may  determine  that 
such  noncompliance  is  de  minimis. 

(b)  A  source  claiming  such  an  ex¬ 
emption  must  submit  in  its  §  66.14  pe¬ 
tition  information  sufficient,  in  the 
opinion  of  the  Administrator,  to  dem¬ 
onstrate  the  following: 

(1)  The  air  pollution  control  equip¬ 
ment,  process  equipment,  or  processes, 
including  appropriate  back-up  sys¬ 
tems,  were  at  all  times  designed,  main¬ 
tained  and  operated,  to  the  maximum 
extent  practicable,  in  a  manner  con¬ 
sistent  with  good  practice  for  minimiz¬ 
ing  emissions: 

(2)  Repairs  were  made  in  an  expedi¬ 
tious  fashion  when  the  operator  knew 
or  should  known  that  applicable  emis¬ 
sion  limitations  were  being  exceeded. 
Off-shift  labor  and  overtime  must 
have  been  utilized  to  ensure  that  such 
repairs  were  made  as  expeditiously  as 
possible: 

(3)  The  amount  and  duration  of  the 
excess  emissions  (including  any 
bypass)  were  minimized  to  the  maxi¬ 
mum  extent  practicable  during  periods 
of  such  emissions; 

(4)  All  practicable  steps  were  taken 
to  minimize  the  impact  of  the  excess 
emissions  on  ambient  air  quality: 

(5)  The  excess  emissions  are  not  part 
of  a  recurring  pattern  indicative  of  in¬ 
adequate  design,  operation,  or  mainte¬ 
nance;  and 

(6)  No  significant  economic  savings 
to  the  source  have  resulted. 

(c)  Any  activity  which  can  be  fore¬ 
seen  and  avoided  or  planned  for  shall 
not  constitute  grounds  for  an  exemp¬ 
tion  under  this  section.  Such  activities 
include,  but  are  not  limited  to.  sudden 
breakdowns  avoidable  by  better  main¬ 
tenance  precedures,  phasing  in  and 
out  of  proce.ss  equipment  and  routine 
maintenance. 

(d)  Where  a  hearing  is  granted 
under  §  66.42  on  any  petition  filed 
under  §66.14  alleging  an  exemption 
under  this  section,  such  hearing  shall 
be  informal  and  of  a  legislative  nature. 

§  66.34  Rrvoration  of  exemptions. 

(a)  The  Administrator  may  move  to 
revoke  any  exemption  granted  to  any 
source  at  any  time. 

(b)  An  exemption  may  be  revoked  if; 

(1)  The  grounds  for  it  no  longer 
exist  or  never  did  exi-st,  or 

(2)  in  the  case  of  an  exemption 
under  §66.31,  the  source  has  failed  to 
comply  with  any  interim  emission  con¬ 
trol  requirements  or  schedules  of  com¬ 
pliance  (including  increments  of  prog¬ 
ress)  under  any  extension,  order  or 


suspension  on  which  the  exemption 
w'as  based. 

(c)  If  the  Administrator  decides  to 
move  to  revoke  an  exemption,  he  shall 
provide  the  source  w'ritten  notice,  con¬ 
taining  both  the  information  required 
by  §66.13  and  a  statement  of  why  the 
provisions  of  paragraph  (b)  of  this  sec¬ 
tion  apply.  The  notice  shall  be  trans¬ 
mitted  as  required  by  §66.13  and  the 
source  shall  respond  to  it  as  provided 
for  notices  of  noncompliance  by 
§66.14. 

Subpart  E — Deciiiont  on  Exemption  Request* 
and  Challenges  to  Notices  of  Noncompliance 

§66.41  Petitions. 

(a)  Any  petition  filed  under  §66.14 
alleging  either  that  a  source  is  not  in 
violation  of  applicable  legal  require¬ 
ments  or  that  it  is  entitled  to  an  ex¬ 
emption  under  Subpart  D  shall  either 
contain  or  be  physically  accompanied 
by  a  complete  statement  of  the  legal, 
factual,  and  policy  arguments  on 
which  the  source  relies,  including  all 
necessary  supporting  data.  No  such  pe¬ 
tition  shall  raise  issues  or  arguments 
extraneous  to  the  questions  of  compli¬ 
ance  or  entitlement  to  an  exemption. 

(b)  For  purposes  of  these  regula¬ 
tions,  the  existence  of  an  outstanding 
unsatisfied  enforcement  order  or  judi¬ 
cial  decree  governing  a  source  shall  be 
prima  facie  evidence  that  the  source  is 
out  of  compliance  with  applicable 
legal  requirements. 

§  66.42  Decision  on  petitions. 

Within  thirty  days  after  receiving  a 
complete  petition  under  §66.41  the 
Administrator  shall: 

(a)  Withdraw  or  modify  the  notice 
of  noncompliance  to  the  extent  he 
concludes  that  the  source  is  clearly  en¬ 
titled  to  the  relief  it  has  requested; 

(b)  Deny  a  hearing  and  affirm  the 
notice  to  the  extent  he  concludes  that 
the  source  has  not  raised  any  signifi¬ 
cant  questions  of  material  fact  that 
might  affect  the  terms  of  the  notice  of 
noncompliance;  or 

(c)  Grant  a  hearing  under  §§66.31, 
66.32,  66.33  or  66.34,  or  on  the  tssue  of 
whether  the  source  is  in  violation  of 
applicable  legal  requirements,  to  the 
extent  he  concludes  that  the  source 
has  raised  such  questions. 

§  66.43  Procedures  for  hearing. 

(a)  Except  as  provided  in  §§  66.32 
and  66.33,  hearings  granted  under 
§  66.42(c)  shall  be  held  as  provided  in 
Subpart  J. 

(b)  If  hearings  are  requested  and 
granted  under  both  §§66.32  or  66.33 
and  under  Subpart  J, '  no  separate 
hearing  under  §§  66.32  or  66.33  shall  be 
held.  The  issues  that  would  otherwise 
have  been  considered  at  that  hearing 
shall  be  considered  at  the  hearing 
under  Subpart  J. 


§66.11  Final  di*cision. 

Within  forty-five  days  after  EPA  has 
made  a  final  Agency  decision  to  deny  a 
source’s  exemption  request  or  allega¬ 
tion  that  it  is  not  in  violation  with  ap¬ 
plicable  legal  requirements,  the  source 
shall  submit  the  penalty  calculation 
required  by  §  66.14(a)  in  accordance 
with  the  Technical  Support  Document 
and  the  Manual,  including  the  instruc¬ 
tions  for  accelerated  payment  sched¬ 
ules  and  extra  interest  to  make  up  for 
any  delay.  The  penalty  runs  from  the 
date  of  the  original  notice. 

Subparl  F-Review  of  Penalty  Calculation 

§  66.51  Review-  uf  assessments. 

(a)  Within  thirty  days  after  receipt 
of  a  source’s  penalty  calculation  under 
§§  66.14(a)  or  66.44,  the  Administrator 
shall  respond  in  writing,  in  accordance 
with  one  of  the  options  described  in 
(1)  through  (3)  below,  that: 

(1)  The  penalty  will  be  accepted  as 
calculated,  but  without  prejudice  to 
any  recalculation  that  may  be  called 
for  under  Section  66.72  after  the 
source  has  achieved  compliance. 

(2)  The  penalty  has  been  recalculat¬ 
ed  based  on  the  data  provided  by  the 
source.  The  Administrator  shall  fur¬ 
nish  the  source  a  brief  statement  of 
the  basis  of  the  recalculation  and 
inform  it  when  and  where  any  sup¬ 
porting  data  may  be  examined.  The 
Administrator  shall  also  notify  the 
source  of  its  right  to  petition  for  a 
hearing  under  Section  66.52. 

(3)  The  source  has  not  submitted 
enough  material  to  enable  EPA  to 
make  a  satisfactory  independent  ver¬ 
ification  of  the  penalty  calculation. 
The  Administrator  shall  specity  what 
deficiencies  exist  and  require  the 
source  to  furnish  the  missing  material 
within  fifteen  days  of  receipt  of  that 
notification.  If  no  further  submission 
is  made  within  this  time,  EPA  may  cal¬ 
culate  the  penalty  as  provided  in 
§  66.22. 

(b)  Any  missing  material  furnished 
under  subparagraph  (a)(3)  of  this  sec¬ 
tion  shall  be  evaluated  as  provided  in 
paragraph  (a)  just  as  if  it  were  an 
original  penalty  calculation. 

§  66.52  Hearing  requests. 

Within  forty-five  days  after  receipt 
of  notice  under  Section  66.51(a)(2) 
that  its  penalty  has  been  recalculated, 
a  source  may  request  in  writing  a 
hearing  to  challenge  the  Administra¬ 
tor's  assessment.  Any  such  petition 
shall  either  contain  or  be  physically 
accompanied  by  a  complete  statement 
of  the  legal,  factual,  and  policy  argu¬ 
ments  on  which  the  source  relies.  In¬ 
cluding  all  necessary  back-up  data. 
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§  66.53  Decision)^  on  hearing  requestM. 

Within  thirt  y  days  after  receiving  a 
hearing  request  under  §66.52  the  Ad¬ 
ministrator  shall; 

(a)  Accept  the  source’s  version  of  the 
penalty  calculation  to  the  extent  he 
concludes  it  is  clearly  correct: 

(b)  Deny  a  hearing  and  affirm  the 
calculation  to  the  extent  he  concludes 
that  the  source  has  not  raised  any  sig¬ 
nificant  questions  of  material  fact  that 
might  affect  the  calculation  of  the 
penalty:  or 

(c)  Grant  a  hearing  under  Section 
66.54  to  the  extent  he  concludes  that 
the  source  has  raised  such  quest  ion.s. 

§  66.54  l‘r«>cedurcs  for  hearinK. 

(a)  Except  as  provided  in  paragraph 

(b),  hearings  granted  under  §66.52 
shall  be  held  as  provided  in  Subpart  J. 

(b)  The  Presiding  Officer  shall 
.schedule  any  hearing  under  this  sec¬ 
tion  so  as  to  enable  the  initial  decision 
to  be  i.ssued  within  ninety  days  after 
the  Administrator  grants  a  hearing 
and  shall  issue  an  initial  decision 
within  that  period,  unless  such  time  is 
extended  by  the  Presiding  Officer 
with  the  approval  of  the  Administra¬ 
tor. 

66.55  Adjustment  of  ptmall.v. 

A  source  mast  pay  the  penalty 
which  it  has  calculated  under  §66.14 
while  proceedings  to  decide  an  agency 
I  nallenge  to  that  calculation  are  in 
progres.s.  If  a  different  penalty  is  es¬ 
tablished  after  Agency  hearings,  pen¬ 
alty  installments  will  be  recalculated 
in  accordance  with  the  Technical  Sup- 
jx>rt  Document  and  the  Manual  to 
lake  account  of  the  delay. 

Subpert  G — Payment 

$  66.61  Duty  (u  pay. 

Each  source  shall  pay  the  first  in- 
•s*  ailment  of  its  noncompliance  penal¬ 
ty  on  the  date  six  months  after  issu- 
:  nee  of  the  notice  of  noncompliance  to 
it  or  on  January  1,  1980.  whichever  is 
'..ter.  Installmients  shall  be  paid  quar- 
i«rly  thereafter.  Quarters  shall  be 
:.;easured  in  increments  of  three 
;  months  from  the  date  the  first  pay¬ 
ment  was  due. 

§  (»6.62  Method  of  p:iv  ment. 

Payment  of  noncompliance  penalties 
under  this  part  .shall  be  made  by  cash¬ 
ier’s  or  certified  check  made  out  to  the 
United  States  Treasury,  sent  by  regis¬ 
tered  or  certified  mail,  and  addres.sed 
to  the  Administrator. 

§  66.63  l..ate  payment  penally. 

(a)  Any  source  which  fails  to  pay  the 
penalty  due  under  §66.61  when  it  is 
due  shall  pay  in  addition  to  the  penal¬ 
ty  owed  a  quarterly  nonpayment  pen¬ 
alty  for  each  quarter  in  which  pay¬ 
ment  is  not  made  by  the  due  date.  The 


penalty  shall  be  equal  to  20  percent  of 
the  aggregate  amount  of  the  penalties 
and  nonpayment  penalties  accrued 
against  that  source  which  had  not 
been  paid  on  the  due  date.  Payment  is 
made  on  the  due  date  if  it  is  post¬ 
marked  or  received  on  or  before  the 
due  date. 

(b)  If  a  nonpayment  penalty  be¬ 
comes  due,  the  Administrator  shall 
notify  the  source  to  that  effect  in  writ¬ 
ing.  Such  nonpayment  penalty,  as  well 
as  the  noncompliance  penalty  past 
due,  shall  be  payable  immediately. 

Subpart  H — Compliance  and  Reimburtemoni 

§66.71  Determination  of  compliance. 

(a)  If  a  source  which  is  paying  a  non- 
compliance  pen.'Uty  under  this  Part  be¬ 
lieves  it  has  come  into  compliance  and 
is  maintaining  compliance  with  all  ap¬ 
plicable  legal  requirements,  it  shall  so 
notify  the  Administrator.  The  notice 
shall  include  all  factual,  analytical, 
and  legal  arguments  in  support  of  its 
claim,  including  any  nece.s.sary  back-up 
data. 

(b)  The  Administrator  shall  review 
any  notice  and  supporting  materials 
submitted  under  paragraph  (a)  and 
shall  inform  the  source  within  thirty 
days  whether  he  is  able  to  conclude  on 
the  ba.sis  of  the  notice  and  supporting 
materials  that  the  source  is  in  compli¬ 
ance  with  applicable  legal  require¬ 
ments.  If  he  is  not  able  to  make  this 
conclusion,  his  response  to  the  source 
shall  briefly  state  the  reasons  why  not 
and  identify  any  additional  material 
that  is  needed. 

§  66.72  Additional  payment  or  reimburse¬ 
ment. 

(a)  Within  120  days  after  the  Admin¬ 
istrator  has  informed  a  source  under 
§66.71  that  it  has  achieved  and  is 
maintaining  compliance  with  applica¬ 
ble  legal  requirements,  the  source 
shall  submit  to  the  Administrator  a  re¬ 
vised  penalty  calculation  as  provided 
in  the  Technical  Support  Document 
and  the  Manual. 

(b)  Within  thirty  days  after  receiv¬ 
ing  a  source’s  revised  penalty  calcula¬ 
tion  under  paragraph  (a),  the  Adminis¬ 
trator  shall  evaluate  it  and  shall  re¬ 
spond  in  writing  and  state  either: 

(1)  That  the  revised  penalty  will  be 
accepted  as  calculated: 

(2)  That  the  penalty  has  been  recal¬ 
culated  based  on  the  data  provided  by 
the  source.  The  Administrator  shall 
furnish  the  source  a  brief  statement  of 
the  basis  of  the  recalculation  and  shall 
inform  it  when  and  where  any  sup¬ 
porting  data  may  be  examined.  The 
Administrator  shall  also  notify  the 
source  of  its  right  to  petition  for  a 
hearing  under  §  66.73:  or 

(3)  That  the  source  has  not  submit¬ 
ted  enough  material  to  enable  EPA  to 
made  a  satisfactory  independent  ver¬ 


ification  of  the  penalty  calculation. 
The  Administrator  shall  require  the 
source  to  furnish  the  missing  material 
within  thirty  days  of  receipt  of  the 
notice. 

(c)  If  a  source  fails  to  submit  a  re¬ 
vised  penalty  calculation  when  due 
under  this  secton  or  the  calculation  it 
submits  is  inadequate,  the  Administra¬ 
tor  may  enter  into  a  contract  for  inde¬ 
pendent  calculation  of  the  penalty  as 
provided  in  §  66.22. 

§  66.73  Hearing  requests. 

Within  forty-five  days  of  receipt  of  a 
notice  under  Section  66.72(b)(2)  a 
source  may  request  a  hearing  in  the 
form  and  manner  provided  in  §66.52. 
The  hearing  request  shall  be  evaluat¬ 
ed  as  provided  in  §  66.53  and  any  hear¬ 
ing  shall  be  held  in  conformity  with 
§§  66.54  and  66.55. 

§  66.74  Payment  or  reimbursement 

(a)  Within  thirty  days  after  any  ad¬ 
justment  of  a  noncompliance  penalty 
under  this  Subpart  has  become  admin¬ 
istratively  final: 

(1)  If  the  source  owes  a  defiefehey  it 
shall  pay  that  deficiency  as  provided 
in  §  66.62. 

(2)  If  there  has  been  an  overpay¬ 
ment  by  the  source,  the  Administrator 
shall  transmit  to  the  source  a  check 
from  the  United  States  for  the  defi¬ 
ciency  by  registered  or  certified  mail, 
return  receipt  requested. 

(b)  Any  payment  under  paragraph 
(a)  shall  be  calculated  with  Interest  at 
prevailing  rates  from  the  date  it 
should  have  been  paid,  as  set  forth  in 
the  Technical  Support  Document  and 
the  Manual. 

(c)  Any  source  which  dos  not  make  a 
payment  under  this  section  when  it  Ls 
due  shall  pay  a  penalty  equal  to  20% 
of  the  amount  not  paid  for  each  calen¬ 
dar  quarter  or  portion  of  a  quarter  for 
which  payment  was  not  made  as  pro¬ 
vided  in  §  66.63. 

Subpart  I — Final  Action 

§  66.81  Final  action. 

(a)  Elach  of  the  following  constitutes 
final  Agency  action  appealable  to  the 
courts  provided  the  conditions  of  para¬ 
graph  (b)  are  met: 

(1)  Any  finding  that  a  source  is  in 
violation  of  applicable  legal  require¬ 
ments: 

(2)  Any  decision  to  deny  an  exemp¬ 
tion  under  Subpart  D; 

(3)  Any  revision  by  EIPA  of  a  penalty 
.schedule  under  Subpart  P,  and 

(4)  Any  revision  by  EPA  of  a  final 
penalty  calculation  submitted  under 
Subpart  H. 

(b)  The  actions  listed  in  paragraph 
(a)  constitute  final  Agency  action  only 
if  all  administrative  remedies  have 
been  exhausted.  To  exhaust  adminis¬ 
trative  remedies  a  source  must  reque.st 
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an  administrative  hearing  where  avail¬ 
able  to  challenge  the  decision  in  ques¬ 
tion  and  must  appeal  or  attempt  to 
appeal  any  unfavorable  decision  to  the 
Administrator. 

Subport  J — Supplomontol  Rulot  for  Formal 
Adjudicatory  Hooringt 

§  66.91  Scope  of  these  supplemental  rules. 

The  Supplemental  Rules  in  this  Sub¬ 
part.  in  conjunction  with  the  Consoli¬ 
dated  Rules  of  Practice  (40  CFR  Part 
22)  shall  govern  all  formal  adjudica¬ 
tions  held  under  §§66.43.  66.54,  and 
66.73.  Where  inconsistencies  exist  be¬ 
tween  these  Supplemental  Rules,  or 
any  other  provision  of  this  Part,  and 
the  Consolidated  Rules,  the  provisions 
of  this  Part  shall  govern. 

§  66.92  Beginning  of  hearings. 

(a)  Hearings  under  this  Part  shall 
not  begin  with  the  filing  of  a  com¬ 
plaint  and  there  shall  be  no  complaint 
or  answ'er  as  such.  Instead,  a  hearing 
shall  begin  as  soon  as  the  Administra¬ 
tor  grants  a  hearing  under  §§66.42, 
66.53,  or  66.73.  40  CFR  22.08  shall 
become  applicable  at  that  time. 

(b)  Upon  granting  a  hearing  the  Ad¬ 
ministrator  shall  immediately  trans¬ 
mit  to  the  Regional  Hearing  Clerk  two 
copies  of  the  notice  granting  the  hear¬ 
ing  and: 

(1)  In  the  case  of  a  hearing  under 
§  66.42,  two  copies  of  the  notice  of  non- 
compliance  under  §  66.13  (or  the  revo¬ 
cation  notice  under  §  66.34)  and  of  the 
petition  under  §66.41,  together  with 
any  supporting  documents;  and 

(2) (i)  In  the  case  of  a  hearing  under 
§  66.54,  two  copies  of  the  source’s  pen¬ 
alty  calculation  under  §§  66.14(a)  or 
66.72,  of  the  modifications  to  that  cal¬ 
culation  by  the  .  Agency  under 
§§  66.51(a)(2)  or  66.72(b)(2).  and  of  the 
source’s  petition  for  a  hearing  under 
§66.52.  together  with  any  supporting 
documents. 

(ii)  The  Regional  Hearing  Clerk 
shall  open  and  maintain  the  official 
file  of  the  proceeding  upon  receipt  of 
these  documents.  These  documents 
shall  serve  the  function  of  the  com¬ 
plaint  and  answer  in  other  proceedings 
and  any  information  they  contain 
shall  automatically  be  received  in  evi¬ 
dence  in  the  hearing. 

(c)  Upon  granting  a  hearing  the  Ad¬ 
ministrator  shall  immediately  request 
the  Chief  Administrative  Law  Judge  to 
assign  an  Administrative  Law  Judge  as 
the  Presiding  Officer.  The  Chief  Ad¬ 
ministrative  LsfSf  Judge  shall  make 
this  assignment  within  seven  days  of 
receiving  the  request.  The  Chief  Ad¬ 
ministrative  Law'  Judge  shall  inform 
the  Regional  Hearing  Clerk  w'hen  the 
Presiding  Officer  Is  designated  and  the 
Regional  Hearing  Clerk  shall  then 
promptly  forward  to  the  Presiding  Of¬ 


ficer  one  set  of  the  documents  de¬ 
scribed  in  paragraph  (b). 

§  66.93  Time  limits. 

The  Presiding  Officer  promptly 
upon  designatio/i  shall  schedule  any 
prehearing  conferences  (or  alternative 
procedures)  under  40  CFR  22.19  and 
shall  issue  notice  of  hearing  under  40 
CFR  22.21.  The  Presiding  Officer  shall 
issue  an  initial  decision  no  later  than 
ninety  days  after  the  hearing  is  grant¬ 
ed.  and  is  authorized  to  shorten  any 
deadline  in  40  CFR  Part  22  w’here  nec¬ 
essary  to  that  end. 

§  66.94  Burden  of  presentation;  burden  of 
persuasion. 

(a)  In  hearings  under  §66.43  the 
Agency  has  the  burden  of  going  for¬ 
ward  and  presenting  evidence  that  the 
source  is  in  violation  of  applicable 
legal  requirements.  Follow’ing  the  es¬ 
tablishment  of  a  prima  facie  case,  the 
source  shall  have  the  burden  of  pre¬ 
senting  and  of  going  forward  w'ith  any 
rebuttal  evidence. 

(b)  In  hearings  under  §66.43  the 
source  has  the  burden  of  going  for¬ 
ward  and  presenting  evidence  that  it  is 
entitled  to  an  exemption.  Following 
the  establishment  of  a  prima  facie 
case,  the  Agency  shall  have  the 
burden  of  presenting  and  of  going  for¬ 
ward  with  any  rebuttal  evidence. 

(c)  In  hearings  under  §§66.54  an 
66.73  the  Agency  has  the  burden  of 
going  forward  and  presenting  evidence 
that  its  revisions  to  the  source’s  penal¬ 
ty  calculations  are  correct.  Following 
the  establishment  of  a  prima  facie 
case,  the  source  shall  have  the  burden 
of  presenting  and  of  going  forward 
with  any  rebuttal  evidence. 

(d)  Each  matter  of  controversy  shall 
be  determined  by  the  Presiding  Offi¬ 
cer  upon  a  preponderance  of  the  evi¬ 
dence. 

§  66.9.7  Issues  for  hearings. 

(a)  In  any  hearing  under  §66.43,  no 
other  Issues  may  be  raised  except  the 
question  of  noncompliance  and  the 
source’s  entitlement  to  an  exemption. 

(b)  Where  a  source  intends  to  claim 
that  it  is  entitled  to  an  exemption  if 
its  claim  that  it  is  in  compliance  with 
applicable  legal  requirements  is  unsuc¬ 
cessful.  the  source  must  raise  the  ex¬ 
emption  issues  in  its  original  petition 
under  §66.14.  The  Presiding  Officer 
shall  consider  all  such  issues  so  that 
the  initial  decision  addresses  both 
questions. 

(c)  In  any  hearing  under  §  66.54,  the 
validity  of  the  formulae  for  calculat¬ 
ing  the  penalty  shall  not  be  in  ques¬ 
tion.  As  set  forth  in  §66.4.  only  the 
values  of  those  parameters  which  are 
specific  to  that  particular  source,  as 
authorized  by  the  Manual  and  the 
Technical  Support  Document,  may  be 
challenged. 


§  66.96  Penalty  assessed. 

(a)  The  dollar  amount  of  the  penalty 
shall  be  based  upon  the  formulae  con¬ 
tained  in  the  Technical  Support  Docu¬ 
ment  and  the  Manual.  The  Presiding 
Officer  may  determine  the  accuracy  of 
the  data  submitted  by  the  source,  but 
may  not  alter  the  penalty  amount  de¬ 
termined  by  the  formulae. 

(b)  Payment  shall  be  made  according 
to  the  schedule  established  under  the 
guidelines  of  the  Technical  Support 
Document  and  the  Manual. 

§  66.97  Appeals  from  or  review  of  initial 
decision. 

An  appeal  to  the  Administrator  from 
an  adverse  ruling  or  order  of  the  Pre¬ 
siding  Officer  shall  be  made  within  fif¬ 
teen  (15)  days  after  ser\'ice  of  the  ini¬ 
tial  decision. 

PART  67— EPA  APPROVAL  OF  STATE 
NONCOMPLIANCE  PENALTY  PROGRAMS 

Subpart  A — AppHcabilily 

67.1  Applicability. 

67.2  Program  description. 

Svbpart  S— Approval  of  Stot*  pregramt 

67.11  Standards  for  approval  of  State  pro- 
gram.s. 

67.12  Application  for  approval  of  pro¬ 
grams. 

67.13  Approval. 

67.14  Amendments  to  the  program. 

67.15  Revocation. 

Subpart  C — Fadoral  Natica  of  Nancomplionca  to 
Sourcat  in  Stata*  With  Apprevod  Program* 

67.21  Federal  notice  of  noncompliance  to 
sources  in  States  with  approved  pro¬ 
grams. 

Subport  0 — EPA  loviaw  of  Stot*  Examptioo  Docitiont 

67.31  When  EPA  will  review. 

67.32  Procedure  where  no  formal  State 
hearing  was  held. 

67.33  Procedure  where  formal  State  hear¬ 
ing  was  held. 

Subpart  E — EPA  Raviaw  of  Stota  Ponolty  Attaismonl* 

67.41  When  EPA  wUl  review. 

67.42  Procedures  where  no  formal  State 
hearing  was  held. 

67.43  Procedures  where  a  formal  State 
hearing  was  held. 

Appendix  A— Technical  Support  Document 

Appendix  B— Instruction  Manual 

Appendix  C— Computer  Program 

Authority:  Section  120  of  the  Clean  Air 
Act.  as  amended.  42  UB.C.  7420. 

Subpart  A — Applicability 

67.1  Applicability. 

This  Part  sets  the  standards  and 
procedures  under  w'hich  EPA  will  ap¬ 
prove  State  programs  for  assessing 
noncompliance  penalties  under  Sec¬ 
tion  120  of  the  Clean  Air  Act  and 
evaluate  actions  taken  by  States  w'ith 
approved  programs. 
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67.2  Prof^ram  description. 

In  Part  67,  Subpart  A  covers  the  ap¬ 
plicability  of  the  Part.  Subpart  B 
states  the  conditions  under  which 
EPA  will  approve  State  programs  to 
administer  the  nonompliance  penalty 
provisions.  Subparts  C  and  D  state 
when  and  how  EPA  will  Issue  own  its 
notices  to  sources  in  States  with  ap¬ 
proved  programs,  and  how  it  will 
review  State  decisions  on  whether  to 
grant  exemptions  from  the  penalty. 
Finally,  Subpart  E  states  how  EPA 
will  review  State  assessments  of  the 
amount  of  a  penalty. 

Subpart  B — Approval  of  State  Progromt 

67.11  Standards  for  approval  of  State  pro¬ 
grams. 

(a)  The  Administrator  shall  approve 
any  State  program  for  administing  the 
noncompliance  penalty  provisions  of 
Section  120  of  the  Clean  Air  Act  upon 
finding  that  the  program  conforms  to 
the  requirements  of  the  Act  and  sub¬ 
stantially  conforms  to  the  require¬ 
ments  of  40  CFR  Part  66.  governing 
federally  assessed  noncompliance  pen¬ 
alties. 

(b)  The  Administrator  .shall  not  ap¬ 
prove  any  State  program  that  does  not 
provide  explicity  for: 

(1)  A  level  of  staffing  and  funding 
satisfactory,  in  the  judgment  of  the 
Administrator,  to  carry  out  the  re¬ 
quirements  of  Section  120  in  that 
State,  together  with  assurances  that 
an  adequate  level  of  funding  and  staff¬ 
ing  will  be  maintained  in  the  future: 

(2)  A  capability  either  through  State 
personnel  or  through  contractors,  for 
carrying  out  analysis  of  financial  data 
and  for  applying  the  Manual  satisfac¬ 
torily,  in  the  judgment  of  the  Admin¬ 
istrator,  to  implement  the  require¬ 
ments  of  Section  120  in  that  State,  to¬ 
gether  with  assurances  that  such  capa¬ 
bility  will  be  maintained  in  the  future: 

(3)  An  administrative  hearing  when¬ 
ever  a  source  challenges  a  finding  of 
noncompliance  or  denial  of  an  exemp¬ 
tion  or  the  amount  of  a  penalty  under 
Section  120.  This  hearing  need  not 
conform  to  the  full  formal  require¬ 
ment  of  5  U.S.C.  5.54  as  long  as  it  pro¬ 
vides  for: 

(i)  A  decision  on  the  rpeord: 

(ii)  A  decision  by  a  person  who  has 
not  performed  investigative  or  litigat¬ 
ing  functions  in  that  case  or  a  related 
case: 

(iii)  Opportunity  for  any  cross-exam¬ 
ination  necessary  for  full  disclosure  of 
material  facts,  or  an  equivalent  oppor¬ 
tunity  for  confrontation  between  and 
resolution  of  differing  positions  on 
material  factual  matters:  and 

(iv)  An  initial  decision  by  the  hear¬ 
ing  officer  within  ninety  days  of  com¬ 
mencement  of  the  hearing  to  decide  a 
petition  for  an  exemption  or  challenge 
to  a  State  penalty  calculation. 


(4)  Explicit  provision  that: 

(i)  The  record  of  each  hearing  held 
under  subparagraph  (3)  shall  be  trans¬ 
mitted  to  the  Administrator  within 
thirty  days  of  the  final  State  decision 
in  the  matter: 

(ii)  A  copy  of  each  ndtice  of  noncom¬ 
pliance  and  of  any  subsequent  corre¬ 
spondence  regarding  the  notice  of 
noncompliance  (other  than  corre¬ 
spondence  covered  by  subparagraph 
(i)  above)  shall  be  sent  to  the  Adminis¬ 
trator  at  the  time  it  is  mailed  or  re¬ 
ceived  by  the  State  agency  administer¬ 
ing  the  Section  120  program:  and 

(iii)  A  copy  of  each  calculation  of  a 
noncompliance  penalty  and  of  any 
subsequent  correspondence  regarding 
that  penalty  (other  than  correspond¬ 
ence  covered  by  subparagraph  (i) 
above)  shall  be  sent  to  the  Administra¬ 
tor  at  the  same  time  it  is  mailed  or  re¬ 
ceived  by  the  State  agency  administer¬ 
ing  the  Section  120  program. 

(c)  The  State  may  authorize  a  local 
agency  to  carry  out  a  Section  120  pro¬ 
gram,  or  part  of  it.  within  that  local 
agency’s  jurisdiction  as  long  as  the 
role  of  that  local  agency  is  clearly 
identified  in  the  program  submission 
and  it  meets  the  requirements  for  ap¬ 
proval  under  this  section. 

(d)  No  State  penalty  program  shall 
be  disapproved  because  it  is  more 
stringent  in  any  manner  than  the  pro¬ 
gram  established  by  Section  120  as 
long  as  the  Administrator  concludes 
that  the  State  has  independent  au¬ 
thority  under  State  law  to  administer 
the  more  stringent  portions  of  the  pro¬ 
gram. 

§67.12  .\pplication  for  approv:il  of  pro¬ 
grams. 

A  State  that  wishes  to  administer  a 
Section  120  program  shall  submit  an 
application  in  writing  to  the  Adminis¬ 
trator  de.scribing  its  proposed  program 
in  detail  sufficient  to  justify  a  conclu¬ 
sion  that  the  requirements  of  §67.11 
have  been  met.  All  necessary  support¬ 
ing  materials  shall  be  traasmitted 
along  with  the  application. 

§67.13  Approval. 

(a)  The  Administrator  after  evaluat¬ 
ing  any  application  submitted  under 
§87.12  shall: 

(1)  Approve  the  State  program  if  he 
determines  that  the  requirements  of 
§  67.11  have  been  met: 

(2)  Request  additional  information  if 
he  determines  that  the  information 
submitted  is  not  sufficient  to  allow 
him  to  determine  whether  the  require¬ 
ments  of  §  67.11  have  been  met:  or 

(3)  Disapprove  the  State  program  if 
he  determines  that  the  information 
submitted  e.stabiishes  that  the  require¬ 
ments  of  §  67.11  have  not  been  met. 

(b)  The  Administrator  shall  provide 
the  applying  State  with  written  notice 
of  any  action  under  paragraph  (a) 


which  shall  briefly  state  the  reasons 
for  his  determination.  In  addition,  any 
approval  of  a  program  under  para¬ 
graph  (a)(1)  shall  delegate  to  the 
State  the  authority  which  the  Admin¬ 
istrator  has  to  establish  and  adminis¬ 
ter  a  noncompliance  penalty  program 
under  Section  120  of  the  Clean  Air 
Act.  Despite  any  such  delegation,  the 
Administrator  shall  retain  concurrent 
authority  to  assess  and  collect  these 
penalties. 

(c)  Where  a  State  is  delegated  the 
authority  to  implement  this  program, 
proceedings  arising  out  of  notices  pre¬ 
viously  i.ssued  by  the  Administrator 
shall  continue  to  be  handled  by  EPA 
under  Part  66  except  to  the  extent  the 
Administrator  specifically  delegates 
the  handling  of  them  to  the  State. 

§  67.1 1  Amendments  to  the  program. 

(a)  Any  State  with  a  program  ap¬ 
proved  under  §67.13  may  at  any  time 
.submit  amendments  to  that  program 
to  the  Administrator.  Any  such  sub¬ 
mission  shall  conform  to  the  require¬ 
ments  of  §  67.12. 

(b)  The  Administrator  shall  evaluate 
whether  the  State  program  as  pro¬ 
posed  to  be  amended  would  conform 
to  the  requirements  of  §67.11  and 
shall  respond  as  provided  in  §  67.13. 

§  67.13  Revocation. 

If  the  Administrator  determines 
that  a  State  with  a  program  approved 
under  §  67.13  is  no  longer  administer¬ 
ing  the  program  in  conformity  with 
§67.11  he  shall  provide  the  State  writ¬ 
ten  notice  of  that  determination,  set¬ 
ting  forth  his  reasons.  Copies  of  all 
supporting  materials  shall  accompany 
the  notice,  or  shall  be  placed  on  file  in 
the  relevant  Regional  Office  and  made 
available  for  inspection  during  normal 
business  hours.  The  State  shall  have 
ninety  days  to  respond  in  writing  to 
this  determination.  If  the  Administra¬ 
tor  finds  after  reviewing  the  State  re¬ 
sponse  that  either  (ai)  the  State  is  in 
fact  administering  the  program  in  con¬ 
formity  with  Section  67.11  or  (ai) 
there  are  reasonable  grounds  to  be¬ 
lieve  the  State  program  will  be 
brought  into  conformity  with  that  sec¬ 
tion  to  the  extent  it  is  not  aready  in 
conformity  with  it.  he  shall  withdraw 
his  determination.  If  he  determines 
that  neither  of  these  conditions  has 
been  met,  he  shall  issue  a  final  deter¬ 
mination  disapproving  the  State  pro¬ 
gram  and  withdrawing  any  delegation 
that  has  been  made  to  the  State. 
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Subpart  C — Fadaral  Notic*  of  Noncomplianc* 

to  Seurcat  in  States  With  Approved  Pro* 

grams 

§  67.21  Federal  notice  of  noncompliance 
to  sources  in  States  with  approved  pro- 
Krams. 

(a)  The  Administrator  may  assess 
and  collect  noncompliance  penalties 
against  any  source  in  a  State  with  an 
approved  program  if  he  determines 
that  the  State  has  failed  to  do  so. 

(b)  The  Administrator  shail  inform  a 
State  with  an  approved  program  of  his 
intent  to  issue  a  notice  of  nuncumpli- 
ance  to  any  source(s)  in  that  State 
whenever; 

(1)  The  State  has  failed  to  issue  such 
a  notice:  or 

(2)  The  State  has  issued  the  source 
such  a  notice  but  has  failed  to  dili¬ 
gently  prosecute  any  subsequent  step 
in  the  recovery  of  the  penalty. 

The  Administrator  shall  inform  the 
State  that  a  notice  of  noncompiiance 
will  be  issued  to  the  source(s)  in  ques¬ 
tion  unless  the  State  cures  the  defect 
in  its  proceedings  within  thirty  days. 
The  Administrator  shall  issue  the 
notice  unle.ss  he  determines  that  the 
actions  taken  by  the  State  are  likely  to 
cure  the  defect  identified  as  the 
ground  for  issuing  the  notice. 

(c)  Any  notice  issued  under  this  sec¬ 
tion  shall  be  issued  as  provided  in  Sub¬ 
part  B  of  Part  66  and  shall  be  treated 
procedurally  just  like  a  notice  Issued 
undcT  that  section.  By  issuing  a  notice 
under  this  Section.  EPA  assumes  ex¬ 
clusive  jurisdiction  to  conduct  the  pen¬ 
alty  a.sses.sment  proceedings  in  ques¬ 
tion. 

Subporf  D — EPA  Roview  of  Stiite  Exomption 
Oocitien* 

§67.:tl  When  KPA  will  review. 

(a)  The  Administrator,  within  90 
days  of  receipt  of  a  State’s  notice  of 
penalty  assessment,  may  review  any 
State  decision  to  grant  an  exemption 
under  the  standards  laid  down  in  the 
Act  and  Subpart  D  of  Part  66  to  deter¬ 
mine  whether  it  conforms  to  tho,se  re¬ 
quirements. 

(b)  Nothing  in  this  subpart  shall  pre¬ 
clude  a  State  from  being  more  strin¬ 
gent  than  these  regulations  would  oth- 
erwi.se  require. 

§  67.:t2  I'ntcedure  where  no  hirmal  State 
hearing  was  held. 

Whenever  the  Administrator  decides 


to  review  a  State  exemption  decision 
for  which  no  hearing  conforming  to 
§  67.11(b)(3)  was  held,  he  shall  evalu¬ 
ate  the  documents  relating  to  that  de¬ 
cision  transmitted  to  him  by  the  State 
as  provided  §  67.11(b)(4).  The  Regional 
Administrator  shall  then  proceed  in 
accordance  with  §  66.42. 

§  67 .-73  Procedure  where  a  formal  State 
hearing  was  held. 

(a)  Whenever  the  Administrator  de¬ 
cides  to  review  a  State  exemption  deci¬ 
sion  for  which  a  hearing  conforming 
to  §  67.11(b)(3)  was  held,  he  shall  pre¬ 
pare  an  evaluation  of  and  draft  con¬ 
clusions  based  on  the  State  hearing 
record  transmitted  to  EPA  as  provided 
in  §  67.11(b)(4).  as  well  as  any  other 
pertinent  information. 

(b)  Upon  completing  the  evaluation 
of  the  State  hearing  record,  the  Ad¬ 
ministrator  shall  send  a  copy  to  each 
person  who  participated  in  the  State 
hearing,  and  shall  issue  public  notice 
summarizing  the  reasoning  and  con¬ 
clusions  of  the  evaluation  and  stating 
that  a  public  hearing  on  the  State  ex¬ 
emption  decision  will  be  held  at  a 
given  time  and  place. 

(Ci  Public  hearings  under  this  sec¬ 
tion  shall  be  informal  and  of  a  legisla¬ 
tive  nature.  Agency  participants  shall 
include  persons  who  will  have  substan¬ 
tial  responsibility  for  advising  the  Ad¬ 
ministrator  in  preparing  his  final  deci¬ 
sion.  No  new  evidence  may  be  intro¬ 
duced.  Instead,  the  proceeding  shall  be 
in  the  nature  of  an  appellate  review  of 
the  State  decision  based  on  the  State 
record.  A  verbatim  transcript  of  the 
hearing  shall  be  made. 

(d)  As  soon  as  feasible  after  the  close 
of  the  hearing  under  paragraph  (c). 
but  no  later  than  sixty  days  after  re¬ 
ceipt  of  a  petition  under  or  issuance  of 
a  notice  under  this  Section,  the  Ad¬ 
ministrator  shall  issue  a  final  decision. 
The  final  decision  shall  contain  a  re¬ 
sponse  to  all  significant  points  raised 
at  tl]c  hearing. 


Subport  E — EPA  Roviow  of  Slot*  Penalty 
A»Mt»mentt 


§67.11  When  FPA  will  review. 

Whenever  the  Administrator  deter¬ 
mines  that  a  penalty  assessed  by  a 
State  is  less  than  the  Technical  Sup¬ 
port  Document  and  the  Manual  re¬ 
quire.  he  shall  object  in  WTiting  to  the 
State  as  provided  in  §§67.42  or  67.43. 
Any  such  objection  shall  be  made 


within  ninety  days  of  receipt  of  either 
the  final  State  decision  in  the  matter 
or  any  item  of  information  considered 
in  the  State  proceeding  which  is  neces¬ 
sary  to  enable  the  Administrator  to  in¬ 
dependently  evaluate  the  State  assess¬ 
ment.  whichever  occurs  last, 

§  67.42  PnH'edures  w  here  no  formal  State 
hearing  was  held. 

Where  the  Administrator  objects 
under  §  67.41  to  a  State  penalty  assess¬ 
ment  in  a  case  in  which  no  formal 
hearing  under  §  67.11(b)(3)  was  held, 
he  shall  ls.sue  his  objection  in  the  form 
of  an  evaluation  conforming  to  §66.51 
of  the  State  documents  relating  to 
that  assessment  transmitted  as  pro¬ 
vided  by  §  67.11(b)(4).  That  objection 
shall  be  treated  procedurally  in  the 
same  manner  as  any  other  notice 
issued  under  §  66.51. 

§  67.4.3  PnK'edures  where  a  formal  State 
hearing  was  held. 

(a)  Whenever  the  Administrator  ob¬ 
jects  under  §67.41  to  a  State  penalty 
assessment  in  a  case  in  which  a  formal 
hearing  conforming  to  §  67.11(b)(3) 
was  held,  he  shall  issue  that  objection 
in  the  form  of  an  evaluation  of  and 
draft  conclusions  based  on  the  State 
hearing  record  transmitted  to  EPA  as 
provided  in  §  67.11(b)(4).  as  well  as  any 
other  pertinent  information. 

(b)  'The  Administrator  shall  send  a 
copy  of  this  evaluation  and  objections 
to  each  person  who  participated  in  the 
State  hearing,  and  shall  issue  public 
notice  summarizing  the  reasoning  and 
conclusions  of  the  evaluation  and  stat¬ 
ing  that  a  public  hearing  on  the  State 
penalty  calculation  will  be  held  at  a 
given  time  and  place. 

(c)  Public  hearings  under  this  sec¬ 
tion  shall  be  informal  and  of  a  legisla¬ 
tive  nature.  Agency  participants  shall 
include  persons  who  will  have  substan¬ 
tial  responsibility  for  advising  the  Ad¬ 
ministrator  in  preparing  his  final  deci¬ 
sion.  No  new  evidence  may  be  intro¬ 
duced.  Instead,  the  proceeding  shall  be 
in  the  nature  of  an  appellate  review  of 
the  State  decision  based  on  the  State 
record.  A  verbatim  transcript  of  the 
hearing  shall  be  made. 

(d)  As  .soon  as  feasible  after  the  close 
of  the  hearing  under  paragraph  (c) 
but  no  later  than  sixty  days  after  issu¬ 
ance  of  a  notice  under  §  67.41,  the  Ad¬ 
ministrator  shall  issue  a  final  decision. 
The  final  decision  shall  contain  a  re¬ 
sponse  to  all  significant  points  raised 
at  the  hearing. 
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H. .  The  Theory  of  Corporate  Finance.  Dryden  Press.  1972, 
pages  128-134 . 
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Less  than  3  0  for  the  Fertilizer  Company,  the  entire  invest- 

Ac  least  3  but  less  than  5  3.33  ment  qualifies  for  the  investment  tax  credit.  If  $150, 00( 

At  least  5  but  less  than  7  6.67  Of  the  Investment  had  not  been  qualified,  only  a  seven  pei 
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7  or  more  10.00  cent  credit  would  be  allowed. 
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found  In  Moody’s  Bond  Record.  If  the  firm  rated,  so  the  industrial  bond  average  for  "A"  bonds  is 
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This  attachment  is  IRS  Revenue  Procedure  77-10. 
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Revenue  Procedure  77-10 

Administrative,  Procedurai,  and  Miscelianeous 

Reprinted  from  Internal  Revenue  Bulletin  No.  12, 
dated  March  21,  1977 


26  CFR  601.105;  Excmination  of  returm 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liability. 

Rev.  Proc.  77-10 

Sf.ction  1.  Firpose. 

.01  The  purpose  of  this  Revenue 
Procedure  is  to  restate,  pursuant  to 
sections  167 (in)  and  26.'l{f)  of  the 
Internal  Revenue  Code  of  1954,  with 
certain  substantive  modihrations  as 
noted  below,  the  asset  guideline  classes, 
asset  guideline  depreciation  [leriods 
and  ranges,  and  annual  asset  guideline 
repair  allowance  percentages  for  the 
Class  Life  Asset  Depreciation  Range 
(CLADR)  System. 

.02  This  Revenue  Procedure  super¬ 
sedes  Rev.  Proc.  72-10,  1972-1  C.B. 
721,  and  the  supplements  and  revi¬ 
sions  of  the  asset  guideline  classes, 
periods,  and  repair  allowance  percent¬ 
ages  published  since  the  publication  of 
Rev.  Proc.  72-10.  These  Revenue  Pro¬ 
cedures  are  as  follows: 

73-2,  1973-1  C.B.  747 
73-3,  1973-1  C.B.  749 
73-23,  1973-2  C.B.  474 
73-24,  1973-2  C.B.  475 
73-25,  1973-2  C.B.  477 
73-26,  1973-2  C.B.  479 
73-27,  1973-2  C.B.  480 
73-28,  1973-2  C.B.  482 

73- 30,  1973-2  C.B.  484 

74- 27,  1974-2  C.B.  480 
74-28,  1974-2  C.B.  481 
74-29,  1974-2  C.B.  482 
74-30,  1974-2  C.B.  483 
74-31,  1974-2  C.B.  487 
74-32,  1974-2  C.B.  487 
74-37,  1974-2  C.B.  491 
74-50,  1974-2  C.B.  506 
76-16,  1976-1  C.B.  556 
76-17,  1976-1  C.B.  5.57 
76-18,  1976-1  C.B.  559 
76-27,  1976-2  C.B.  644 

76- 37,  1976-2  C.B.  659 

77- 2,  1977-3  I.R.B.  24 
77-3,  1977-3  I.R.B.  24 
77-8,  1977-10  I.R.B.  12 

.03  In  addition,  certain  changes  are 
made  in  the  numbering  system  of  asset 
guideline  classes  to  facilitate  the  under¬ 
standing  and  use  of  the  CLADR 
system. 

Broad  title  headings  and  asset  guide¬ 
line  class  number  designations  for  sev¬ 


eral  related  guideline  classes  have  been 
deleted  wherever  feasible  to  eliminate 
confusion  over  the  appropriate  asset 
guideline  class  number  desittnations. 

The  asset  guideline  classes  for  “Of- 
6ce  Furniture,  Fixtures,  and  Equip¬ 
ment,”  ‘‘Infonnation  System,”  and 
“Data  Handling  Equipment,  except 
Computers,”  were  established  in  Rev. 
Proc.  73-2  as  asset  guideline  classes 
70.11,  70.12,  and  70.13,  respectively. 
These  classes  have  been  redesignated 
asset  guideline  classes  00.11,  00.12, 
and  00.13,  respectively.  In  addition, 
the  asset  guideline  class  for  Industrial 
Steam  and  Electric  Generation  and 
Distribution  Sj-stems,  designated  asset 
guideline  class  49.5,  has  been  redesig¬ 
nated  asset  guideline  class  00.4.  The 
redesignations  group  these  asset  guide¬ 
line  classes  with  certain  other  asset 
guideline  classes  by  types  of  deprecia¬ 
ble  assets  rather  than  by  the  activity 
or  the  product  of  an  activity. 

04  Numerous  changes  and  modih- 
cations  have  been  made  to  the  lan¬ 
guage  of  the  asset  guideline  class  de¬ 
scriptions.  These  changes  are  not  in¬ 
tended  to  modify  the 'composition  of 
the  existing  classes  of  Rev.  Proc.  72-10. 

.05  The  following  substantise  modi- 
hcations  of  the  classes  of  Rev.  Proc. 
72-10  have  been  made: 

(i)  Assets  used  in  the  ginning  of 
cotton  have  been  reclassihed  from  class 
39.0  to  class  01.1. 

(ii)  As.sets  used  by  plumbing  con¬ 
tractors  have  been  reclassihed  from 
class  70.2  to  class  15.1. 

(iii)  The  description  of  assets  in¬ 
cluded  in  class  15.2,  “Marine  Contract 
Construction,”  has  been  modified  to 
be  consistent  with  Rev.  Proc.  66-18, 
1966-1  C.B.  646. 

(iv)  Subclass  49.121,  “Electric  L'til- 
it)-  Nuclear  Fuel  Assemblies,”  is  part 
of  class  49.12,  “Electric  Utility  Nu¬ 
clear  Production  Plant,”  to  which  it 
is  related.  Assets  included  in  subclass 
49.121  are  not  separately  subject  to 
possible  exclusion  from  an  election  to 
apply  section  1.167(a)-l  1  (b)  (5)  (v) 
of  the  regulations.  See  Section  2.02 (i) 
of  this  Revenue  Procedure. 

Sec.  2.  Rvle  of  Appi.ication 

.01  The  asset  guideline  classes,  as¬ 


Department  of  the 
Treasury 


set  guideline  periods  and  ranges,  and 
annual  asset  guideline  repair  allow¬ 
ances  percentages  set  forth  are  for 
use  under  the  rules  set  forth  in  sec¬ 
tion  1.167(a)-ll  of  the  Income  Tax 
Regulations. 

.02  It  should  be  noted  that  the  fol¬ 
lowing  special  rules  apply  as  specihed : 

(i)  It  is  expressly  provided  that 
asset  guideline  classes  and  subclasses 
00.4,  20.5,  30.11,  30.21,  32.11,  33.11, 
33.21,  34.01,  35.11,  35.21,  36.1 1,  37.12, 
37.32,  37.33,  and  49.121  are  part  of 
existing  activity  classes  to  which  the 
as.sets  included  in  them  relate  as  stated 
in  the  Revenue  Procedures  establish¬ 
ing  these  subclasses;  therefore,  assets 
included  in  these  classes  and  subclasses 
are  not  separately  subject  to  possible 
exclusion  from  an  election  to  apply 
section  1.167(a) -11(b)  (5)  (v)  of  the 
regulations. 

(ii)  “Service  assets,”  as  dehned  in 
cla.s$es  50.1  and  70.21,  the  cost  of 
w’hich  is  properly  deductible  under 
section  162  of  the  Code,  are  not  eligi¬ 
ble  property  under  the  CLADR  sys¬ 
tem.  Further,  service  assets  may  be 
treated  as  mass  assets  as  dehned  in 
section  1.47-1  (e)(4)  of  the  regula¬ 
tions.  Sers’ice  assets  may  be  depreci¬ 
ated  under  a  method  not  described  in 
section  167(b'  (1),  (2),  or  (3),  if  the 
requirement'  f  section  1.167 (a) -11 
(b)  (5)  (v)  aie  met. 

(iii)  If  the  asset  guideline  class  re¬ 
pair  allowance  for  clas.s  32.1  is  elected 
in  accordance  with  section  1.167(a)- 
1 1  (d)  (2)  (ii)  of  the  regulations,  “cold 
tank  repairs,”  including  refractory  re¬ 
lining  expenditures  to  glass  furnaces, 
shall  be  treated  as  deductible  repairs 
within  the  provisions  and  limitations 
of  section  1.167(a)-l  1  (d)  (2)  (iv)  (a) 
dealing  with  the  application  of  the 
a.ssct  guideline  class  repair  allowance. 

(iv)  General  rebuilding  or  rehabili¬ 
tation  costs  for  the  special  tools  de- 
Hned  in  class  30. 1 1  that  have  been 
traditionally  capitalized  as  the  cost  of 
a  new  asset  are  included  in  class  30. 1 1 . 

(v)  Asset  guideline  class  00.3, 
“Land  Improvements,”  includes  “other 
tangible  property”  that  qualihes  under 
section  1.48-1  (d)  of  the  regulations. 
However,  a  structure  that  is  essen¬ 
tially  an  item  of  machiner)'  or  equip- 
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ment  or  a  structure  that  houses  prop¬ 
erty  used  as  an  integral  part  of  an 
activity  specified  in  section  48(a)(1) 
(B)  (i)  of  the  Code,  if  the  use  of  the 
structure  is  so  closely  related  to  the 
use  of  the  property  that  the  structure 
clearly  can  be  expected  to  be  replaced 
when  the  prop>erty  it  initially  houses 
is  replaced,  is  included  in  the  asset 
guideline  class  appropriate  to  the 
equipment  to  which  it  is  related. 

.03  Property  that  is  used  predomi¬ 
nantly  outside  the  United  States  may 
be  eligible  property  if  the  requirements 
of  section  1.167(a)-l  1  (b)  (2)  of  the 
regulations  are  met.  In  the  case  of 
projaerty  first  placed  in  service  and 
used  predominantly  outside  the  United 
States  during  the  taxable  year  of  elec¬ 
tion,  an  asset  guideline  period,  but  no 
asset  depreciation  range  is  in  effect. 
Accordingly,  such  property  shall  not 
be  treated  as  included  in  the  same 
asset  guideline  class  as  property  used 


PROPOSED  RULES 

predominantly  inside  the  United 
States,  for  purp>oses  of  determining 
the  asset  depreciation  period  under 
section  1.167(a) -1 1  (b)  (4).  Thus,  for 
this  purpose  each  asset  guideline  class 
described  in  this  Revenue  Procedure 
has  an  exact  counterpart  that  consists 
of  property  otherwise  includable  with¬ 
in  the  class,  but  used  predominantly 
outside  the  United  States  during  the 
taxable  year  of  election.  Generally, 
for  this  purpose  property  is  used  pre¬ 
dominantly  outside  the  United  States 
if  such  property  is  physically  located 
outside  the  United  States  during  more 
than  50  percent  of  day’s  of  the  taxab’e 
year  of  election,  beginning  with  the 
date  the  property  is  first  placed  in 
service.  However,  there  are  ten  ex¬ 
ceptions  to  this  general  rule  and  these 
are  contained  in  section  48(a)(2)  of 
the  Code.  The  asset  depreciation 
period  for  property,  w'hich  is  deter¬ 
mined  in  the  taxable  year  of  election, 


will*  not  be  changed  because  of  a 
change  in  predominant  use  after  the 
close  of  such  taxable  year.  Although 
treated  as  in  a  separate  class  for  pur¬ 
poses  of  determining  the  asset  depre¬ 
ciation  p>eriod,  property  predominantly 
used  outside  the  United  States  shall 
be  included  in  the  same  asset  guide¬ 
line  class  as  property  predominantly 
used  inside  the  United  States  for  pur¬ 
poses  of  applying  the  asset  guideline 
class  repair  allowance  under  section 
l.!67(a)-ll(d)(2). 

Sec.  3.  .Asset  Gi’ideline  Classes 
AND  Periods,  Asset  Depreciation 
Ranges,  and  Annual  Asset  Guide¬ 
line  Repair  Allowance  Percent¬ 
ages. 

The  asset  guideline  classes,  asset 
guideline  periods,  asset  depreciation 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below: 


.Asset 

guide¬ 

line 

class 


.Asset  depreciation  range  Annual 

(m  years)  asset 

”"■■■■  guideline 
Asset  repair 

Lower  guideline  Upper  allowance 
Description  of  assets  included  limit  period  limit  percentage 


SPECIFIC  DEPRECIABLE  ASSETS  USED  IN  ALL  Bl  SINESS  ACTIVITIES,  EXCEPT  AS  NOTED: 

00.11  Office  Furniture,  Fixtures,  and  Equipment: 

Includes  furniture  and  fixtures  which  are  not  a  structural  component 
of  a  building.  Includes  such  assets  as  desks,  files,  safes,  and  communica¬ 
tions  equipment.  Does  not  include  communications  equipment  that  is 

included  in  other  CLADR  classes _  8  10  12  2 

00. 1 2  Information  Systems : 

Includes  computers  and  their  peripheral  equipment  used  in  administer¬ 
ing  normal  business  transactions  and  the  maintenance  of  business  rec¬ 
ords,  their  retrieval  and  analysis. 

Information  systems  are  defined  as: 

1 )  Computers:  A  computer  is  an  electronically  activated  device  capa¬ 
ble  of  accepting  information,  applying  prescribed  processes  to  the 
information,  and  supplying  the  results  of  these  processes  with  or  with¬ 
out  human  intervention.  It  usually  consists  of  a  central  processing  unit 
containing  extensive  storage,  logic,  arithmetic,  and  control  capabilities. 

Excluded  from  this  category  are  adding  machines,  electronic  desk 
calculators,  etc. 

2)  Peripheral  equipment  consists  of  the  auxiliary'  machines  w’hich  may 
be  placed  under  control  of  the  central  processing  unit.  Non  limiting 
examples  are:  Card  readers,  card  punches,  magnetic  tajx:  feeds,  high 
sjDeed  printers,  optical  character  readers,  tape  ca.s$ettes,  mass  storage 
units,  paper  tape  equipment,  keypunches,  data  entry  devices,  teleprint¬ 
ers,  terminals,  tape  drives,  disc  drives,  disc  files,  disc  packs,  visual  image 
projector  tubes,  card  sorters,  plotters,  and  collators.  Peripheral  equip¬ 
ment  may  be  used  on-line  or  off-line. 
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Asset  depreciation  range 
(in  years) 

Annual 

asset 

guideline 

repair 

allowance 

percentage 

guide¬ 

line 

clan 

Description  of  assets  included 

Lower 

limit 

Asset 

guideline 

period 

Upper 

limit 

Does  not  include  equipment  that  is  an  integral  part  of  other  capital 
equipment  and  which  is  included  in  other  CLADR  classes  of  economic 
activity,  i.e.,  computers  used  primarily  for  process  or  production  con- 

00.13 

trol,  switching  and  channeling _ 

Data  Handling  Equipment,  except  Computers: 

Includes  only  typewriters,  calculators,  adding  and  accounting  machines. 

5 

6 

7 

7.5 

00.21 

copiers,  and  duplicating  equipment _ 

Airplanes  (airframes  and  engines),  except  those  used  in  commercial  or 

5 

6 

7 

.  15 

contract  carrying  of  passengers  or  freight,  and  all  helicopters  (airframes 
and  engines)  _ 

00.22  Automobiles,  Taxis _ 

00.23  Buses  _ 

00.241  Light  General  Purpose  Trucks: 

Includes  trucks  for  use  over  the  road  (actual  unloaded  weight  less  than 
13,000  pounds)  _ 

00.242  Heavy  General  Purpose  Trucks: 

Includes  heavy  general  purpose  trucks,  concrete  ready-mix  truckers, 
and  ore  trucks,  for  use  over  the  road  (actual  unloaded  weight  13,000 
pounds  or  more) _ 

00.25  Railroad  Cars  and  Locomotives,  except  those  owned  by  railroad  trans¬ 
portation  companies _ 

00.26  Tractor  Units  For  Use  Over-The-Road _ 

00.27  Trjulers  and  TraUer-Mounted  Containers _ 

00.28  Vessels,  Barges,  Tugs,  and  Similar  Water  Transportation  Equipment, 
except  those  used  in  marine  contract  construction _ 

00.3  Land  Improvements: 

Includes  improvements  directly  to  or  added  to  land,  whether  such 
improvements  are  section  1245  property  or  section  1250  property, 
provided  such  improvements  are  depreciable.  Examples  of  such  assets 
might  include  sidewalks,  roads,  canals,  watersvays,  drainage  facilities, 
sewers,  wharves  and  docks,  bridges,  fences,  landscaping,  shrubbery,  or 
radio  and  television  transmitting  towers.  Does  not  include  land  im¬ 
provements  that  are  explicitly  included  in  any  other  class,  and  buildings 
and  structural  components  as  defined  in  section  1.48-1  (e)  of  the  regu¬ 
lations.  Excludes  public  utility  initial  clearing  and  .grading  land  im¬ 
provements  as  sp>eci6ed  in  Rev.  Rul.  72-403,  1972-2  C.B.  102. 

00.4  Industrial  Steam  and  Electric  Generation  and/or  Distribution  Systems: 
Includes  assets,  whether  such  assets  are  section  1245  property  or  1250 
property,  providing  such  assets  are  depreciable,  used  in  the  production 
and/or  distribution  of  electricity  with  rated  total  capacity  in  excess  of 
500  Kilowatts  and/or  assets  used  in  the  production  and/or  distribution 
of  steam  with  rated  total  capacity  in  excess  of  12,500  f>ounds  per  hour, 
for  use  by  the  taxpayer  in  his  industrial  manufacturing  process  or  plant 
activity  and  not  ordinarily  available  for  sale  to  others.  Does  not  include 
buildings  and  structural  components  as  defined  in  section  1.48-1  (e)  of 
the  regulations.  Assets  used  to  generate  and/or  distribute  electricity  or 
steam  of  the  type  described  above  of  lesser  rated  capacity  are  not  in¬ 
cluded,  but  are  included  in  the  appropriate  manufacturing  equipment 
classes  elsewhere  specified. 


5 

2.5 

7 


12 

3 

5 

14.5 


7 

3.5 

11 


15 

4 

6 

18 


18 

5 

7 

21.5 


14 

16.5 

11.5 

16.5 

10 

8 

16.5 

10 


20 
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Awt 

Kuidc- 

line 

class 


Description  of  assets  included 


Asset  depreciation  range 
(in  years) 

Asset 

Lower  guideline  Upper 
limit  period  limit 


Annual 

asset 

guideline 

repair 

allowance 

percentage 


Steam  and  t  heniica!  recovery  boiler  systems  useil  for  the  recovery  and 
regeneration  of  chemicals  used  in  inanufacturint;,  with  rated  capacity 
in  excess  of  that  descril>etl  alK>ve,  with  s|K'cifically  related  distribution 
and  return  systems  are  not  iiu  luded  but  are  included  in  appropriate 
manufacturing  eciuipment  classes  elsewhere  s|M*ciried.  An  examjtle  of  an 
excluded  steam  and  recovery  iMiiler  system  is  that  us»'d  in  the  pulp  and 

pa|ier  manufacturiiu^  industry  _  22.5  28  33.5  2.5 

I)KI*RECI  \RI.K  ASSlVrS  USED  IN  IHE  FOLI.OWING  .\C TIN’ITIES: 

01. 1  .\griculture: 

Includes  machinery  and  e(|uipment,  main  bins,  and  fences  but  no  other 
land  improvements,  that  are  used  in  the  piotluction  of  crops  or  plants, 
vines,  and  trees;  livestock;  the  <»peration  t»f  faim  dairies,  nurseries, 
greenhouses,  sod  farms,  mushioom  cellars,  cranberry  bogs,  apiaries,  and 
fur  farms;  the  per  for  inane  «•  of  agi  i<  ultur.d,  animal  husb.rndry,  and 


8 

10 

12 

11 

01. 1 1 

Cotton  Ginning  .\ssets _  _ 

9.5 

12 

14.5 

5.5 

01.21 

Cattle,  Breeding  or  Dairy _ _ 

5.5 

7 

8.5 

01.22 

Horses,  Breeding  or  Work _ 

8 

10 

12 

01.23 

Hogs,  Breeding  _ 

2.5 

3 

-  3.5 

01.24 

Sheep  and  (ioats.  Breeding _ 

4 

5 

6 

01.3 

Farm  Buildings _  _ 

20 

25 

30 

5 

10.0 

.Mining: 

Includes  assets  used  in  the  mining  and  cjuarrying  of  metallic  and  non- 
metallic  minerals  (including  sand,  gravel,  stoiv,  and  clay)  and  the 
milling,  benehciatimi  and  othr-r  |)rimaiy  pi'eparation  of  smh  materials  __ 

8 

10 

12 

6.5 

13.1 

Drilling  of  Oil  and  Gas  Wells: 

Includes  assets  used  in  the  drilling  of  onshore  oil  and  gas  v\ells  and  the 
provisions  of  geophysic.d  and  otluT  exiiloration  services;  and  the  pro¬ 
vision  of  such  oil  and  gas  fi«-ld  seivit  es  as  themical  treatment,  plugging 
and  abandoning  of  wells  and  cementing  or  perforating  well  casings. 
Does  not  include  assets  us«‘ii  in  the  performance  of  any  of  these  activi¬ 
ties  and  s«-rvices  by  integrated  jM‘trol»-um  and  natural  gas  producers 
lor  their  own  account _ 

13.2  Exploration  for  and  Production  of  Petroleum  and  Natural  Gas 
Deposits: 

Includes  assets  used  by  petroleum  and  natural  gas  pirnlucers  for  drill¬ 
ing  of  wells  and  |)r(Kluction  of  petroleum  and  natural  gas,  including 
gathering  pipelines  and  r'elatc'd  storage  facilities _ 

13.3  Petroleum  Refining: 

Includes  assets  u.sed  for  the  distillation,  fractionation,  and  catalytic 
crac  king  of  crude  jretroleum  into  gasoline  and  its  other  components _ 

13.4  Marketing  of  Petroleum  and  Petroleum  Products: 

Includes  assets  used  in  mark«*ting  petroleum  and  pr-troleum  products, 
such  as  relatetl  storage  facilities  and  cmnpletr-  service  stations,  but  not 
including  any  of  these  facilities  ndated  to  petroleum  and  natural  gas 
trunk  pipelines _ 


II 


13 


13 


14 


16 


16 


17 


19 


19 


10 


4.5 
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Asset 

Asset  depreciation  range 
(in  years) 

Annual 

asset 

guideline 

guide¬ 

line 

Lower 

Asset 

guideline 

Upper 

repair 

allowance 

class 

Description  of  assets  included 

limit 

period 

limit 

percentage 

15.1 

Contract  Construction  Other  than  Marine:  s 

Includes  assets  used  by  general  building,  special  trade,  and  heavy  con¬ 
struction  contractors.  Does  not  include  assets  used  by  companies  in  per¬ 
forming  construction  services  for  their  own  account _ 

4 

5  . 

6 

12.5 

15.2 

Marine  Contract  Construction: 

Includes  assets  used  by  general  building,  special  trade,  and  heavy  con¬ 
struction  contractors  predominantly  in  marine  construction  work.  Does 
not  include  assets  used  by  companies  in  perfonmng  marine  construc¬ 
tion  services  for  their  own  account  except  for  floating,  self-propelled,  and 
other  drilling  platforms  and  support  vessels  used  in  offshore  drilling  for 
oil  and  gas  which  arc  included  whether  used  for  their  own  account  or 
others  _ 

9.5 

12 

14.5 

5  . 

20.1 

Manufacture  of  Grain  and  Grain  Mill  Products: 

Includes  assets  used  in  the  production  of  flours,  cereals,  livestock  feeds, 
and  other  grain  and  grain  mill  products _ 

13.5 

17 

20.5 

6 

20.2 

Manufacture  of  Sugar  and  Sugar  Products: 

Includes  assets  used  in  the  production  of  raw  sugar,  syrup,  or  finished 
sugar  from  sugar  cane  or  sugar  beets _ 

14.5 

18 

21.5 

4.5 

20.3 

Manufacture  of  V'egetablc  Oils  and  V'egetablc  Oil  Products: 

Includes  assets  used  in  the  production  of  oil  from  vegetable  materials 
and  the  manufacture  of  related  vegetable  oil  products _ j. 

14.5 

18 

21.5 

3.5 

20.4 

Manufacture  of  Other  Food  and  Kindred  Products: 

Includes  assets  used  in  the  production  of  foods  and  beverages  not  in¬ 
cluded  in  classes  20.1,  20.2  and  20.3 _ 

9.5 

12 

14.5 

5.5 

20.5 

Manufacture  of  Food  and  Beverages-Special  Handling  Devices: 

Includes  assets  defined  as  specialized  materials  handling  devices  such  as 
returnable  pallets,  palletized  containers,  and  fish  processing  equipment 
including  boxes,  baskets,  carts,  and  flaking  trays  used  in  activities  as 
defined  in  classes  20.1,  20.2,  20.3,  20.4.  Does  not  include  general  pur- 
|X)se  small  tools  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purjxise  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices _ 

3 

4 

5 

20 

21.0 

Manufacture  of  Tobacco  and  I'obacco  Products: 

Includes  assets  used  in  the  production  of  cigarettes,  cigars,  smoking  and 
chewing  tobacco,  snuff,  and  other  tobacco  prcKlucts _ 

•  12 

15 

18 

5  . 

22.1 

Manufacture  of  Knitted  Goods: 

Includes  assets  used  in  the  production  of  knitted  and  netted  fabrics  and 
lace.  Assets  used  in  yarn  preparation,  bleaching,  dyeing,  printing,  and 
other  similar  finishing  processes,  texturing,  and  packaging,  are  else¬ 
where  classified _ 

6 

7.5 

9 

7 

22.2  Manufacture  of  Yarn,  Thread,  and  Woven  Fabric: 

Includes  assets  used  in  the  production  of  spun  yarns  including  the  pre¬ 
paring,  blending,  spinning,  and  twisting  of  hirers  into  yarns  and  threads,' 
the  preparation  of  yarns  such  as  twisting,  warping,  and  winding,  the 
production  of  covered  elastic  yarn  and  thread,  cordage,  woven  fabric, 
tire  fabric,  braided  fabric,  twisted  jute  for  packing,  mattresses,  pads, 
sheets,  and  industrial  belts,  ami  the  processing  of  textile  mill  waste  to 
recover  fibers,  flocks,  and  shoddies.  Assets  used  to  manufacture  carpets, 
man-made  fibers,  and  nonwovens,  and  assets  used  in  texturing,  bleach- 
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Asset  depreciation  range  Annual 

(in  years)  asset 

Asset  - : -  guideline 

guide-  Asset  repair 

linp  Lower  guideline  Upper  allowance 

class  De>.cription  of  as^ets  included  limit  period  limit  percentaige 


ing,  dyeing,  printing,  and  oilier  similar  finishing  processes,  are  elsewhere 

classified _  9  11  13  16 


22.3  Manufacture  of  Carpets,  and  Dyeing,  Finishing,  and  Packaging  of 
Textile  Products: 

Includes  assets  used  in  the  production  of  carpels,  rugs.  mats,  woven 
car|K-t  hacking,  clienille,  and  other  tufti'd  prcKliu  is.  and  assets  used  in 
the  joining  togethei  of  backing  with  carpet  yarn  or  fabric.  Indudes 
assets  used  in  washing,  st  timing,  bleaching,  dyeing,  printing,  diying, 
and  similar  finishing  jirticesses  applied  to  textile  fabrit  s.  yarns,  threads, 
and  other  textile  gtxids.  Includes  assets  used  in  the  prtKluclion  and 
packaging  of  textile  produt  ts,  othei  than  apparel,  by  creasing,  forming, 
trimming,  cutting,  and  sewing,  siuh  as  the  preparation  of  carpet  and 
fabric  samples,  or  similar  joining  together  proct  sses  (other  than  the 
production  of  scrim  reinforced  paper  jiroducts  and  laminated  paper 
products  such  as  the  sewing  and  folding  of  hosiery  and  panty  hose,  the 
creasing,  fcilding,  trimming,  and  cutting  of  fabrics  to  produce  non- 
vvoven  products,  such  as  dis|Misabl(‘  diapers  and  sanitary  products. 

.\ssets  used  in  the  manufac  ture  of  nonwosen  car|H‘t  ba‘'king,  and  hard 
surface  flc»or  covt  ring  such  as  tile,  rubber,  and  cork,  are  elsewhere 

classified  _  7  9  11  15 

22.4  Manufacture  of  Textured  Yarns: 

Includes  assets  use«l  in  the  processing  of  yams  to  im|.'art  bulk  and/or 
stretch  propeities  to  the  yarn.  I  he  jiriiii  ipal  macl'.ines  iioolved  are 
falsetwist,  draw.  iKam-lo-beain,  and  stulier  bo.x  texturing  etjuipnient 
and  related  high-speed  twisters  ami  winders.  .Vssets,  as  described  above, 
which  are  used  to  further  pnxess  man-made  fibeis  are  elsew’herc 
classili»-d  when  located  in  tin-  same  jilant  in  an  integrated  operation 
with  man-made  filun  iiroducing  assets.  .Assets  used  to  manufacture 
man-made  fibers  and  assets  used  in  bleaching,  dyeing,  printing,  and 

other  similar  finishing  processes,  arc  elsewhere  classified _  6.5  8  9.5  7 

22.5  Manufacture  of  Nonwoxen  Fabrics: 

Includes  assets  used  in  the  picxluction  of  nonwenen  fabrics,  felt  goods 
including  felt  hats,  padding,  batting,  wadding,  oakum,  and  fillings, 
from  new  materials  and  fiom  textile  mill  waste.  Noiuvoven  fabrics  are 
defined  as  fabrics  (other  than  reinforcc-cl  and  laminated  composites 
consisting  of  nonw ovens  and  other  products  manufactured  by  bonding 
natural  and/or  synthetic  fibers  and/or  filaments  by  means  of  induced 
mechanical  interlocking,  fluid  entanglement,  chemical  adhesion, 
thermal  or  solvent  reac  tion.  or  by  combination  thereof  otlier  than  nat¬ 
ural  hydration  bonding  as  occurs  with  natural  cellulose  fibers.  Such 
means  include  resin  bonding,  web  bonding,  and  melt  bonding.  Specif¬ 
ically  includes  assets  used  to  make  flocked  and  needle  punched  products 
other  than  carjrets  and  rugs.  .Assets,  as  described  above,  which  are 
used  to  manufacture  nonwovens  arc-  elsewhere  classified  when  located 
in  the  same  plant  in  an  integrated  operation  with  man-made  fiber  pro¬ 
ducing  assets.  Assets  used  to  manufacture  man-made  fibers  and  assets 
used  in  bleaching,  dyeing,  printing,  and  other  similar  finishing  processes, 

are  elsewhere  classified _  8  10  12  15 

23.0  Manufacture  of  .Apparel  and  Other  Finished  Products: 

Includes  assets  used  in  the  production  of  clothing  and  fabricated 
textile  products  by  the  cutting  and  sewing  of  woven  fabrics,  other 
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textile  products,  and  furs,  bvit  dex-s  not  include  assets  used  in  the  manu¬ 
facture  of  apparel  from  rubbi-r  and  leather - 

7 

9 

11 

7 

24.1 

Cutting  of  Timber: 

Includes  logging  machinery  and  ec|uipinc-nt  and  roadhuilding  equip-' 
ment  used  by  logging  and  sciwmill  operatens  arul  pulp  manufacturers 
for  their  own  account - - - 

5 

6 

7 

10 

24.2 

Sawing  of  Dimensional  StcK'k  from  Logs: 

Includes  machinery  and  equijmu-nt  installed  in  permanent  or  well- 
established  sawmills _  _ _ _ _ 

8 

10 

12 

6.5 

24.3 

Sawing  of  Dimensional  St<x'k  from  Logs: 

Includes  machinery  and  equi|)ment  insialleil  in  --awmilU  characterized 
by  temjx)rary  foundations  aiul  a  lack,  or  minimum  amount,  of  lumber¬ 
handling,  drying,  and  residue  disposal  (-((uipment  and  facilities _ 

5 

6 

7 

10 

24.4 

Manufacture  of  Wood  Products,  and  Furniture:  ’ 

Includes  assets  used  in  the  protiuction  of  plvAvocxi.  hardboard,  flooring, 
veneers,  furniture,  and  other  wcxxl  prf>dutt.s.  iiuluding  the  treatment 
of  jK)lcs  and  timber _ 

8 

10 

12 

6.5 

26.1 

Manufacture  of  Pulp  and  Paper: 

Includes  assets  for  pulp  materials  liaiuilinu  and  storage,  pulp  mill 
processing,  bleach  processins;.  paper  and  j)ap«  il)oard  manufac  turing, 
and  on-line  finishing.  Includes  pollution  control  assets  and  all  land  im¬ 
provements  associated  with  the  factory  site  or  production  piocess  such 
as  effluent  jronds  and  canals,  provided  such  imptovements  are  depre¬ 
ciable  but  does  not  include  buildings  and  stinctural  components  as 
defined  in  section  1  48-1  (e!(l'  of  the  regulations.  Includes  steam  and 
chemical  recovery  boiler  systems,  with  any  rated  capacity,  used  for  the 
recovery  and  regei'.eration  of  chc-micals  usc-d  in  manuf.rcturing.  1)ck*s 
not  include  assets  used  eithei  in  |mlp\\c>ocl  Icxgeing.  or  in  the  manufac¬ 
ture  of  hardboard _ 

Manufacture  of  C'onverted  Paper,  Paperboard,  and  Pulp  Products: 
Includes  assets  usc-d  for  mcxllfication,  or  remanulacture  c>f  pajK-r  and 
pulp  into  convected  produc  ts,  such  as  paper  coated  off  the  paper 
machine,  j)a|>c-r  bags,  pape-r  boxc-s.  cat  tons  and  envelopes.  Does  not 
include  a.ssets  usc-d  for  manufac  ture  of  ncm-wovens  that  arc-  c-lsewhere 
cla.ssified _ 

Printing,  Publishing,  and  .Mlied  Industries: 

Includes  assets  used  in  printing  by  one  or  more  pioc  c-ssc-s,  suc  h  as  letter- 
press,  lithography,  gravure,  or  screen;  the-  |jeilotmance  of  services  for 
the  printing  trade,  such  as  book-binding.  tyi«‘sc-tti»ig.  engraving,  photo¬ 
engraving.  and  elec  trotyping:  and  the  public  ation  of  newspapers,  books, 
and  periodicals _ 

Manufacture  of  C'.heniicals  and  .-Mlied  i’roducts: 

Includes  assets  used  irt  the  manufacture  of  basic  chemicals  such  as 
acids,  alkalies,  salts,  and  organic  and  inorganic  chemicals;  chemical 
products  to  be  used  in  further  manufacture,  such  as  synthetic  fibers 
and  plastics  materials,  including  |>etrochc-mic  al  i)!ocessing  beyond  that 
which  is  ordinarily  a  part  of  jH-troU-uiu  refinireg;  and  finished  chemical 
products,  such  as  pharmaceuticals,  cosmetics,  soaps,  fertilizers,  paints 
and  varnishes,  c.xplosives,  and  compressed  and  liquified  gases.  Does 


10.5  13  15.5  10 


8  10  12  15 


11  .13  5.5 
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,  not  include  assets  used  in  the  manufacture  of  finished  rubber  and  plastic 
products  or  in  the  production  of  natural  gas  products,  butane,  propane, 

and  byproducts  of  natural  gas  production  plants _ _  9  11  13  5.5 

30.1  Manufacture  of  Rubber  Products: 

Includes  assets  used  for  the  production  of  products  from  natural,  syn¬ 
thetic,  or  reclaimed  rubber,  gutta  percha.  balata,  or  gutta  siak,  such  as 
tires,  tubes,  rubber  footwear,  mechanical  rubber  goods,  heels  and  soles, 
fliX'ring,  and  rubber  sundiies;  and  in  the  recapping,  retreading,  and 

tebuilding  of  tires _  11  14  17  5 

30.11  .Manufacture  of  Rubber  Products — Special  Tools  and  Devices: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  mandrels, 
molds,  lasts,  patterns,  specialty  containers,  pallets,  shells,  and  tire  molds, 
and  accessory  parts  such  as  rings  and  insert  plates  used  in  activities 
as  defined  in  class  30.1.  Does  not  include  tire  building  drums  and 
accessory  parts  and  general  purpose  small  tools  such  as  wrenches  and 
drills,  both  power  and  hand-driven,  and  other  general  purpose  equip¬ 
ment  such  as  conveyors  and  transfer  equipment _  3  4  5 

30.2  Manufacture  of  Finished  Plastic  Products: 

Includes  assets  used  in  the  manufacture  of  plastics  products  and  the 
molding  of  primary  plastics  for  the  trade.  Does  not  include  assets  used 
in  the  manufacture  of  basic  plastics  materials  nor  the  manufacture  of 

phonograph  records _  9  11  13  5.5 

30.21  Manufacture  of  Finished  Plastic  Products — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  used  in 
activities  as  defined  in  class  30.2.  Special  tools  are  specifically  designed 
for  the  production  or  processing  of  particular  parts  and  have  no  sig¬ 
nificant  utilitarian  value  and  cannot  be  adapted  to  further  or  different 
use  after  changes  oi  improvements  are  made  in  the  model  design  of  the 
particular  part  produced  by  the  special  tools.  Does  not  include  general 
purpose  small  tools,  such  as  wienches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors, 

transfer  equipment,  and  materials  handling  devices _  3  3.5  4  5.5 

31.0  Manufacture  of  Leather  and  Leather  Products: 

Includes  assets  used  in  the  tanning,  currying,  and  finishing  of  hides 
and  skins;  the  processing  of  fur  pelts;  and  the  manufacture  of  finished 

leather  products,  such  as  footwear,  belting,  appai el,  and  luggage _  9  11  13  5.5 

32.1  Manufacture  of  Glass  Products: 

Includes  assets  used  in  the  production  of  flat,  blown,  or  pressed  prod¬ 
ucts  of  glass,  such  as  float  and  window  glass,  glass  containers,  glass¬ 
ware  and  fiberglass.  Does  not  include  assets  used  in  the  manufacture  of 

lenses _  11  14  17  12 

32.11  Manufacture  of  Glass  Products — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  molds,  patterns,  pallets, 
and  specialty  transfer  and  shipping  devices  such  as  steel  racks  to  trans¬ 
port  automotive  glass,  used  in  activities  as  defined  in  class  32.1.  Spe¬ 
cial  tools  are  specifically  designed  for  the  production  or  processing  of 
particular  parts  and  have  no  significant  utilitarian  value  and  cannot  be 
adapted  to  further  or  different  use  after  changes  or  improvements  are 
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made  in  the  model  design  of  the  particular  part  produced  by  the  spe¬ 
cial  tools.  Does  not  include  general  purjwse  small  tools  such  as 
wrenches  and  drills,  both  hand  and  |)ower-driven,  and  other  general 
purpose  equipment  such  as  conveyors,  transfer  t'quipment,  and  mate¬ 
rials  handling  devices _  2  2.5  3  10 

32.2  Manufacture  of  Cement: 

Includes  assets  used  in  the  j)roduction  of  cement,  but  does  not  include 
any  assets  used  in  the  manufacture  of  concrete  and  concrete  products 

nor  in  any  mining  or  extraction  process _  16  20  24  3 

32.3  Manufacture  of  Other  Stone  and  Clay  Products: 

Includes  assets  used  in  the  manufacture  of  products-  from  materials 
in  the  form  of  clay  and  stone,  such  as  brick,  tile,  and  pijre;  pottery  and 
related  products,  such  as  vitreous-china,  plumbing  fixtures,  earthen¬ 
ware  and  ceramic  insulating  materials;  and  also  includes  assets  used 
in  manufacture  ol  concrete  and  concrete  jiroducts.  Does  not  include 

assets  used  in  any  mining  or  extraction  processes _  12  15  18  4.5 

33.1  Manufacture  of  Primary  Ferrous  Metals: 

Includes  assets  used  in  the  smelting  and  refining  of  ferrous  metals  from 
ore,  pig,  or  scrap,  the  rolling,  drawing,  and  alloying  of  ferrous  metals; 
the  manufacture  of  castings,  forgings,  and  other  basic  products  of 
ferrous  metals;  and  the  manufacture  of  nails,  sj)ikes,  structural  shapes, 

tubing,  wire,  and  cable _  14.5  18  21.5  8 

33.11  Manufacture  of  Primary  Ferrous  Metals — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tools  used  in 
the  activities  as  defined  in  class  33.1,  manufacture  of  Primary  Ferrous 
Metals.  S|jecial  tools  are  specifically  designed  ff»r  the  production  or 
processing  of  particular  products  or  parts  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  difTerent  use  after 
changes  or  improvements  are  made  in  the  model  design  of  the  par¬ 
ticular  part  produced  by  the  special  Uxrls.  Does  not  include  general  pur¬ 
pose  small  tools  such  as  wrenches  and  drills,  Ix'th  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices.  Rolls,  mandrels,  and 
refractories  are  not  included  in  class  33.11  but  are  included  in  class 

33.1 . . . . . . .  5  6.5  8  4 

Manufacture  of  Primary  Nonferrous  Metals: 

Includes  assets  used  in  the  smelting,  refining,  and  electrolysis  of  non- 
ferrous  metals  from  ore,  pig,  or  scrap,  the  rolling,  drawing,  and  al¬ 
loying  of  nonferrous  metals;  the  manufacture  of  castings,  forgings,  and 
other  basic  products  of  nonferrous  metals;  and  the  manufacture  of  nails, 

spikes,  structural  shapes,  tubing,  wire,  and  cable _  11  14  17  4.5 

Manufacture  of  Primary  Nonferrous  Metals — Special  Trols: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tools  used  in  the 
activ'ities  as  defined  in  class  33.2,  Manufacture  oi  Primary  Nonferrous 
Metals.  Special  tools  are  specifically  designed  for  the  production  or 
processing  of  particular  products  or  parts  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  difTerent  use  after 
changes  or  improvements  are  made  in  the  model  design  of  the  particu- 


33.2 


33.21 
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lar  part  produced  by  the  special  tools.  Does  not  include  general  purpose 
small  tools  such  as  wrenches  and  drills,  both  hand  and  power-driven, 
and  other  general  purpose  equipment  such  as  conveyors,  transfer  equip¬ 
ment,  and  materials  handling  devices. 

Rolls,  mandrels,  and  refractories  are  not  included  in  class  33.21  but  are 

included  in  class  33.2  -  5  6.5  8  4 

34.0  Manufacture  of  Fabricated  Metal  Products: 

Includes  assets  used  in  the  production  of  metal  cans,  tinware,  non-  , 
electric  heating  apparatus,  fabricated  structural  metal  products,  metal 
stampings,  and  other  ferrous  and  nonferrous  metal  and  wire  products 

not  elsewhere  classified _  9.5  12  14.5  6 

34.01  Manufacture  of  Fabricated  Metal  Products — Special  Tc<>ls: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  returnable  containers  and  drawings  concerning 
such  special  tools  used  in  the  activities  as  defined  in  class  3-1.0.  Special 
tools  are  specifically  designed  for  the  production  or  processing  of  par¬ 
ticular  machine  comjKjnents.  products,  or  parts,  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  different  use 
after  changes  or  improvements  are  made  in  the  model  design  of  the 
particular  part  produced  by  the  special  tools.  Does  not  include  general 
purpose  small  tools  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices _ _  2.5  3  3.5  3.5 

35.1  Manufacture  of  Metalworking  Machinery: 

Includes  assets  used  in  the  production  of  metal  cutting  and  fonning 
machines,  special  dies,  tools,  jigs,  and  fixtures,  and  machine  tool  ac¬ 
cessories  _  . .  9.5  12  14.5  5.5 

35.11  Manufacture  of  Metalworking  Machinery' — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  de\ices,  used  in 
activities  as  defined  in  class  35.1.  Special  tools  aie  specifically  designed 
for  the  production  or  processing  of  particular  machine  components  and 
have  no  significant  utilitarian  value  and  cannot  be  adapted  to  further 
or  different  use  after  changes  or  improvements  are  made  in  the  model 
design  of  the  particular  part  produced  by  the  special  tools.  Docs  not 
include  general  purpose  small  tools  such  as  wrenches  and  drills,  both 
hand  and  power-driven,  and  other  general  purpose  equipment  such  as 

conveyors,  transfer  equipment,  and  materials  handling  devices _  5  6  7  12.5 

35.2  Manufacture  of  Other  Machines: 

Includes  assets  used  in  the  production  of  such  machinery-  as  engines 
and  turbines;  farm  machinery,  construction,  and  mining,  machinery; 
general  and  special  industrial  machines  including  office  machines  and 
nonelectronic  computing  equipment;  miscellaneous  machines  except 

electrical  equipment  and  transportation  equipment _ .' _  9.5  12  14.5  5.5 

35.21  Manufacture  of  Other  Machines — Special  Took: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  used  in 
activities  as  defined  in  class  35.2.  Special  tools  arc  specifically  designed 
for  the  production  or  processing  of  particular  machine  components  and 
have  no  significant  utilitarian  value  and  cannot  be  adapted  to  further 
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or  dilTerent  use  after  changes  or  impro\enients  are  made  in  the  model 
design  of  the  particular  part  produced  by  the  s|)ecial  tools.  Dews  not 
include  general  purpose  small  tools  such  as  wrenches  and  drills,  both 
hand  and  power-driven,  and  other  general  |)uip(ise  etpiipment  such  as 

conveyors,  transfei  equipment,  and  materials  hatuiling  devices _  5  6.5  8  12.5 

36.1  Manufacture  of  Electrical  Equipment: 

Includes  assets  used  in  the  production  of  machinery,  apparatus,  and 
supplies  for  the  generation,  storage,  transmission,  transformation,  and 
utilization  of  electrical  energy  such  as:  electric  test  and  distributing 
equipment,  electrical  industrial  apparatus,  household  appliances,  elec¬ 
tric  lighting  and  wiring  eejuipment:  elc'ctronic  components  and  acces¬ 
sories,  phonograph  records,  storage  batteries  and  ignition  systems _  9.5  12  14.5  5.5 

36.11  Manufacture  of  Eleclrical  Equipment — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  jigs.  dies,  molds,  patterns, 
fixtures,  gauges,  returnable  containers,  and  specialty  transfer  devices 
used  in  activities  as  defined  in  class  36.1.  -Special  tools  are  specifically 
designed  for  the  production  or  processing  of  paiticular  machine  com¬ 
ponents,  products  or  parts,  and  have  no  significant  utilitarian  value  and 
cannot  be  adapted  to  further  or  different  use  after  changes  or  improve¬ 
ments  are  made. in  the  model  design  of  the  partic  ular  part  prcxluced 
by  the  special  tools.  Does  not  include  general  puriwse  small  tools 
such  as  wrenches  and  drills,  both  hand  and  |K»wer-driven,  and  other 
general  purpwse  equipment  such  as  conveyors,  transfer  equipment, 

and  materials  handling  devices _  4  5  6 

36.2  Manufacture  of  Electronic  Products: 

Includes  assets  used  in  the  pnxluction  of  electronic  detection,  guidance, 
control,  radiation,  comjmtation.  test,  and  navigation  equijunent  or  the 
components  thereof  including  airborne  application.  .\lso  includes  as¬ 
sets  used  in  the  manufacture  of  electronic  airborne  communication 
equipment  or  the  c(»mponents  thereof.  Does  not  include  the  assets  of 
manufacturers  engaged  only  in  the  purchase  and  assembly  of  com¬ 
ponents  _  6.5  8.0  9.5  7.5 

37.11  Manufacture  of  Motor  Vehicles: 

Includes  assets  used  in  the  manufacture  and  assembly  of  finished  auto¬ 
mobiles.  trucks,  trailers,  motor  homes,  and  buses.  Does  not  include 
assets  used  in  mining,  printing  and  publishing,  production  of  primary 
metals,  electricity,  or  steam,  or  the  manufactuie  of  glass,  industrial 
chemicals,  batteries,  or  rubber  products,  which  arc  classified  elsewhere. 

Includes  assets  used  in  manufacturing  activities  elsewhere  classified 
other  than  those  excluded  above,  where  such  activities  are  incidental  to 
and  an  integral  part  of  the  manufacture  and  assembly  of  finished  motor 
vehicles  such  as  the  manufacture  of  parts  and  subassemblies  of  fabri¬ 
cated  metal  products,  electrical  equipment,  textiles,  plastics,  leather, 
and  foundry  and  forging  operations.  Does  not  include  any  assets  not 
classified  in  manufacturing  activity  classes,  e.g.,  does  not  include  assets 
classified  in  asset  guideline  classes  00.11  through  00.4.  Activities  will 
be  considered  incidental  to  the  manufacture  and  assembly  of  finished 
motor  vehicles  only  if  75  percent  or  more  of  the  value  of  the  products 
produced  under  one  roof  arc  used  for  the  manufacture  and  assembly 
of  finished  motor  vehicles.  Parts  that  are  produced  as  a  normal  replace¬ 
ment  stock  complement  in  connection  with  the  manufacture  and  as- 
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scmbly  of  finishetl  motor  vrhit  l<*s  are  consideretl  used  for  the  manu¬ 
facture  and  assembly  of  finished  motor  vehicles,  lloes  not  include  assets 
used  in  the  manufacture  of  component  parts  if  these  assets  arc  used 
by  tax|)ayer  not  etmu^ed  in  the  assembly  of  finished  motor  vehicles -  9.5 

37.12  Manufacture  of  Motor  Whicics — Special  Fools: 

Includes  assets  defined  as  special  totils,  such  as  jifts,  dies,  fixtures,  molds, 
patterns,  iiauires.  and  sitecialty  transfer  and  shipping  devices,  owned 
by  manufactureis  of  finishetl  motor  vehicles  and  used  in  qualified 
activities  as  defined  in  class  37.11.  Special  tools  arc  six’cifically  de¬ 
signed  for  the  i)roduction  or  pmeessing  of  particular  motor  vehicle 
components  and  have  no- significant  utilitarian  value,  and  cannot  be 
a<lapted  to  further  or  dilTi-ient  use,  after  changes  or  improvements  are 
made  in  the  model  tiesign  of  the  i)articular  part  produced  by  the  si)e- 
cial  tools.  Does  not  in<  hide  genei  al  purpose  sm.all  tools  such  as  wrenches 
and  drills,  l>oth  hand  and  power-driven,  and  other  general  purpose 
equipment  such  as  conveyors,  transfer  ecpiipment,  and  materials  handl¬ 
ing  devices _  2.5 

37.2  Manufacture  of  .\crospace  Products: 

Includes  assets  used  in  the  manufac  ture  and  assembly  of  airborne 
vc-hicles  and  their  component  parts  including  hydraulic,  pneumatic, 
electrical,  and  mec  hanical  systems.  l)(x*s  not  include  assets  used  in  the 
prcMluction  of  eh'ctronic  airborne  deU-ction.  guidance,  control,  radi.a- 
tion.  c'oinputation.  test,  navigation,  and  communication  c-cjuijMuent 
or  the  components  thereof  _  8 

37.31  Ship  and  Boat  Building  .Machinery  and  F.quipment: 

Includes  assets  usc*d  in  the  nianufac  ture  and  repair  of  shi|}s,  boats,  cais¬ 
sons.  marine  drilling  rigs,  and  s|>ecial  fabrications  not  included  in  asset 
guideline  classes  37.32  and  37.33.  .S|)ecifically  includes  all  manufactur¬ 
ing  and  repairing  mac  hinery  and  ecpiipment.  including  machinery  and 
ecpiipment  um-cI  in  the  opc-ration  of  assc*ts  included  in  asset  guideline 
class  37.32.  Excludes  buildings  and  their  structural  comjKinents _  9.5 

37.32  Ship  and  Boat  Building  Dry  Dex-ks  and  Land  Improvenients: 

Includes  assets  usc-d  in  the  manufacture  and  repair  of  ships,  boats,  cais¬ 
sons,  marine  drilling  rigs,  and  S|K-cial  fabrications  not  included  in  asset 
guideline  classes  37.31  and  37.33.  Specifically  includc's  floating  and 
fixed  dry  clocks,  ship  basins,  graving  dorks,  shipways,  jiiers.  and  all 
other  land  improvements  such  as  water,  sewer,  and  electric  systems. 

Excludes  buildings  and  thc-ir  structural  comjronents _ _  13 

37.33  Ship  and  Boat  Building — Special  Tcxrls: 

Includes  assets  defined  as  s|Hvial  tcxils  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tcxils  used  in  the 
activities  defined  in  classes  37.31  and  37.32.  Special  tools  are  specifically 
designed  for  the  production  or  proc-essing  of  particular  machine  com- 
(xments,  products,  or  parts,  and  have  no  significant  utilitarian  value 
and  cannot  be  adapted  to  further  or  diflercnt  use  after  changes  or 
improvements  are  made  in  the  model  design  of  the  particular  part 
produced  by  the  special  tools.  Does  not  include  general  j)urj>ose  small 
tcx>ls  such  as  wrenches  and  drills,  both  hand  and  power-driven,  and 
other  general  purpose  ecjuipment  such  as  conveyors,  transfer  equip¬ 
ment,  and  materials  handling  devices _  5 
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37.41  Manufacture  of  Locomotives: 

Includes  assets  used  in  building  or  rebuilding  railroad  locomotives  (in¬ 
cluding  mining  and  industrial  locomotives).  Does  not  include  assets 
of  railroad  transp>ortation  companies  or  assets  of  companies  which 
manufacture  components  of  locomotives  but  do  not  manufacture  fin¬ 
ished  locomotives _ 

37.42  '  Manufacture  of  Railroad  Cars: 

Includes  assets  used  in  building  or  rebuilding  railroad  freight  or  pas¬ 
senger  cars  (including  rail  transit  cars).  Does  not  include  assets  of  rail¬ 
road  transportation  companies  or  assets  of  companies  which  manu¬ 
facture  components  of  railroad  cars  but  do  not  manufacture  finished 
railroad  cars _ _ _ 

38.0  Manufacture  of  Professional,  Scientific,  and  Controlling  Instruments: 

Includes  assets  used  in  the  manufacture  of  mechanical  measuring,  engi¬ 
neering,  laboratory  and  scientific  research  instruments,  optical  instru¬ 
ments  and  lenses;  surgical,  medical,  and  dental  instruments,  equipment 
and  supplies;  ophthalmic  goods,  photographic  equipment  and  supplies; 
and  watches  and  clocks _ 

39.0  Manufacture  of  Athletic,  Jewelry  and  Other  Goods: 

Includes  assets  used  in  the  production  of  jewelry;  musical  instruments; 
toys  and  sporting  goods;  motion  picture  and  television  films  and  tapes; 
and  pens,  pencils,  office  and  art  supplies,  brooms,  brushes,  caskets,  etc. _ 

Railroad  Transportation: 

Classes  with  the  prefix  40  include  the  assets  identified  below  that  are 
used  in  the  commercial  and  contract  carrying  of  passengers  and  freight 
by  rail.  Assets  of  electrified  railroads  will  be  classified  in  a  manner 
corresponding  to  that  set  forth  below  for  railroads  not  independently 
operated  as  electric  lines.  Excludes  the  assets  included  in  classes  with 
the  prefix  beginning  00.1  and  00.2  above,  and  also  excludes  any  non¬ 
depreciable  assets  included  in  Interstate  Commerce  Commission  ac¬ 
counts  enumerated  for  this  class. 


9  11.5  14  7.5 


9.5  12  14.5  5.5 


9.5  12  14.5  5.5 


9.5  12  14.5  5.5 


40.1  Railroad  Machinery  and  Equipment: 

Includes  assets  classified  in  the  following  Interstate  Commerce  Commis¬ 
sion  accounts: 

Roadway  Accounts: 

(16)  Station  and  office  buildings  (freight  handling  machinery 
and  equipment  only) 

(25)  TOFC/COFC  terminals  (freight  handling  machinery  and 
equipment  only) 

(26)  Communication  systems 

(27)  Signals  and  interlockers 
(37)  Roadway  machines 
(44)  Shop  machinery 

Equipment  Accounts: 

(52)  Locomotives 

(53)  Freight  train  cars 

(54)  Passenger  train  cars 

(57)  Work  equipment _  11  14  17  10.5 
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(in  years)  asset 

- -  guideline 

Asset  repair 

Lower  guideline  Upper  allowance 
limit  period  limit  percentage 


40.2  Railroad  Structures  and  Similar  Improvements: 

Includes  assets  classified  in  the  following  Interstate  Commerce  Commis¬ 
sion  road  accounts: 

(6)  Bridges,  trestles,  and  culverts 

(7)  Elevated  structures 

(13)  Fences,  snow-sheds,  and  signs 

(16)  Station  and  office  buildings  (stations  and  other  operating 
structures  only) 

(17)  Roadway  buildings 

(18)  Water  stations 

(19)  Fuel  stations 

(20)  Shops  and  enginehouses 

(25)  TOFC/COFC  terminals  (operating  structures  only) 

(31)  Power  transmission  sysU*ms 
(35)  Miscellaneous  structures 


40.3 

(39)  Public  improvements  construction _ 

Railroad  Wharves  and  Docks 

Includes  assets  classified  in  the  following  Interstate  Commerce  ac¬ 
counts: 

(23)  Wffiarves  and  docks 

24 

30 

36 

5 

(24)  Coal  and  ore  w  harves _ 

16 

20 

24 

5.5 

40.51 

Railroad  Hydraulic  Electric  Generating  Equipment _ 

40 

50 

60 

1.5 

40.52 

Railroad  Nuclear  Electric  Generating  Equipment _ 

16 

20 

2^ 

3 

40.53 

Railroad  Steam  Electric  Generating  Equipment _ 

22.5 

28 

33.5 

2.5 

40.54 

41.0 

Railroad  Steam,  Compressed  .Mr,  and  Other  Power  Plant  Equipment _ 

Motor  Transport-Passengers: 

Includes  assets  used  in  the  urban  and  interurban  commercial  and  con¬ 
tract  carrying  of  passengers  by  road,  except  the  transjxjitation  assets 

22.5 

28 

33.5 

7.5 

42.0 

im  luded  in  classes  with  the  prefix  00.2 _ 

Motor  Transport-Freight: 

Includes  assets  used  in  the  commercial  and  contract  carrying  of 
freight  by  road,  except  the  trans|Kiitation  assets  included  in  classes  w-ith 

6.5 

8 

9.5 

11.5 

44.0 

the  prefix  00.2 _ 

Water  Transportation: 

Includes  assets  used  in  the  commercial  and  contract  carrying  of  freight 
and  passengers  by  water  except  the  transportation  assets  included  in 

6.5 

8 

9.5 

11 

45.0 

classes  with  the  prefix  00.2.  Includes  all  related  land  imjjrovements _ 

Air  Transport:  * 

16 

20 

24 

8 

Includes  assets  (except  helicopters)  used  in  commercial  and  contract 
carrying  of  passengers  and  freight  by  air.  For  purposes  of  section  1.167 
(a)-l  1(d)(2)  (iv)  (a)  of  the  regulations,  expenditures  for  “repair,  main¬ 
tenance,  rehabilitation,  or  improvement”  shall  consist  of  direct  mainte¬ 
nance  expenses  (irrespective  of  airworthiness  provisions  or  charges)  as 
defined  by  Civil  Aeronautics  Board  uniform  accounts  5290,  mainte¬ 
nance  burden  (exclusive  of  expenses  pertaining  to  maintenance  build¬ 
ings  and  improvements)  as  defined  by  Civil  Aeronautics  Board  uniform 
accounts  5300,  and  expenditures  which  are  not  “excluded  additions” 
as  defined  by  section  1.167(a)-ll(d)(2)(vi)  of  the  regulations  and 
which  would  be  charged  to  property  and  equipment  accounts  in  the 

Civil  Aeronautics  Board  uniform  system  of  accounts _  9.5  12  14.5  15 
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Asset  depreciation  range 
(in  years) 

Annual 

asset 

Aset 

guide- 

.\s.vet 

Ctuideitne 

repair 

line 

Lov\er  guideline  Upper 

allowance 

class 

Description  of  assets  included 

limit  period  limit 

percentage 

45.1  .Mr  Transport  (restricted) 

Includes  each  asset  describi'd  in  die  description  of  class  45.0  which  was 
held  by  the  taxpayer  on  April  15.  1976,  or  is  acquired  by  the  taxpayer 
|)ursuant  to  a  contract  which  was.  on  .\|)ril  15,  1976,  and  at  all  times 
thereafter,  bindine  on  the  taxpayer.  This  criterion  of  classiheation 
bas«'d  on  binding'  contrac  t  concept  is  to  be  applieil  in  the  same  manner 
as  under  the  general  rules  ex|)ressetl  in  section  490))  ( 1 ),  Mi,  (5),  and 
( 8 '  of  the  Code _  5 

46  0  Pipeline  I'ransportation: 

liuludes  ass(‘ts  used  in  the  privat<‘,  commercial.  ;.nd  contr.ut  carrying 
of  iM'troleum,  gas,  and  other  piodtu  ts  bv  means  of  |)ipes  and  con- 
\eyors.  The  trunk  lines  and  related  storage  facilities  of  integrated  petro¬ 
leum  and  natural  gas  prcKlucers  are  included  m  this  class.  Excludes 
initial  clearing  and  grading  land  lm()rc»venK*nts  as  specified  in  Rev. 

Rul.  72-405,  1972-2  C.B.  102.  but  includes  all  other  related  land 
improvements  _  17.5 

I'elephone  Communications: 

Includes  the  assets  identified  1k4ow  and  that  are  used  in  the  pro¬ 
vision  of  commerc  ial  and  contract  telephonic  services  such  as: 

48.11  I'elephone  Central  Office  Buildings: 

Includes  assets  intended  to  house  central  office  equipment,  as  defined 
in  I'ecic-r.il  Ckimmunications  C'nnmiission  Part  51  .\ccount  No.  212 


w  hether  sec  tion  1245  or  sc'ction  I25f)  j)ro|K'rty _  36 

48.12  I'elephone  Central  Office  Equipment: 

Includes  centjal  office  switching  and  relatc-d  equipment  as  defined  in 
I  c'dcTal  Communic  ations  Commission  Part  51  .\ccount  No.  221 _  16 


18.15  lelephone  Station  Equipment: 

Includc-s  sue  h  station  apparatus  and  connec  tions  as  teletypewriters,  tele¬ 
phones,  booths,  jiiivate  exchange's,  and  comparable  eejuipment  as 
definc-d  in  I'edeial  C5>Piinunications  Commission  Patt  51  .Accemrit  Nos. 


251.  252.  and  254  . . . . . .  8 

48.14  'I'elephone  Distribution  Plant: 

Includes  sue  h  assets  as  |K)le  lines,  cable,  aerial  wire,  underground  con¬ 
duits,  and  comparable  equipment,  and  rc'lated  land  imprewements  as 
define-d  in  I'ederal  Communic  ations  Ckmimission  Part  51  .\rcount  Nos. 

241.  242.1,  242  2.  242..5,  242.4.  245,  and  244  _ _ _  28 

48.2  Radio  and  'I'elevision  Broadcastings: 

Itu  ludes  assets  useef  in  radio  and  television  broadcasting,  except  trans¬ 
mitting  towers  _  5 

Eelegraph,  Ocean  ('able,  and  Satellite  ClcHnniunications  (I'CXllSC) 


Includes  communications-related  assc'ts  used  to  provide  domestic  and 
international  radio-telegraph,  wire-telegraph,  cnean-cable,  and  satel¬ 
lite  communications  service's;  also  includes  related  land  improve¬ 
ments. 

48.31  TCCSC-Electric  Power  Generating  and  Distribution  Systans: 

Includes  assets  used  in  the  provision  of  electric  power  by  generation, 
modulation,  rectification,  channelization,  control,  and  distribution.  Does 
not  include  these  assets  when  they  arc  installed  on  customer’s 
premises _  15 


6 


22 


45 

20 


10 


35 

6 


19 


7  15 


26.5  3 


54  1.5 

24  6 


12  10 


42  2 

7  10 


23 
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(in  yean) 

Annual 
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guideline 

repair 
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percentage 

Description  of  as.sets  included 

Lower 
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Awet 

guideline 

period 

Upper 

limit 

48.32 

TOCSC'High  Frequency  Radio  and  Microwave  Systems: 

Includes  assets  such  as  transmitters  and  receivers,  antenna  supporting 
structures,  antennas,  transmission  lines  from  equipment  to  antenna, 
transmitter  cooling  systetns,  and  control  and  amplihcation  equipment. 
Does  not  include  cable  and  long-line  systems _ 

10.5 

13 

15.5 

48.33 

TOCSC'Cable  and  Long-line  Systems: 

Includes  assets  such  as  transmission  lines,  pole  lines,  ocean  cables, 
buried  cable  and  conduit,  repeaters,  repeater  stations,  and  other  re¬ 
lated  assets.  Docs  not  include  high  frequency  radio  or  microwave 
systems _ 

21 

26.5 

32 

48.34 

TCXDSC-Central  Office  Control  Equipment:  * 

Includes  assets  for  general  control,  switching,  and  monitoring  of  com¬ 
munications  signals  including  electromechanical  switching  and  chan¬ 
neling  apparatus,  multiplexing  equipment,  patching  and  monitoring 
facilities,  in-house  cabling,  teleprinter  equipment,  and  associated  site 
improvements  _ 

13 

16.5 

20  ’ 

48.35 

TOCSC-Computerized  Switching,  Channeling,  and  Associated  Control 
Equipment: 

Includes  central  office  switching  computers,  interfacing  computers, 
other  associated  specialized  control  equipment,  and  site  improvements _ 

8.5 

10.5 

12.5 

48.36 

TOCSC-Satellite  Ground  Segment  Property: 

Includes  assets  such  as  hxed  earth  station  equipment,  antennas,  satellite 
communications  equipment,  and  interface  equipment  used  in  satellite 
communications.  Docs  not  include  general  purjjose  equipment  or  equip¬ 
ment  used  in  satellite  space  segment  property _ 

8 

10 

12 

48.37 

TOCSC-Satellite  Space  Segment  Property: 

Includes  satellites  and  equipment  used  for  telemetry,  tracking,  control, 
and  monitoring  when  used  ip  satellite  COTiimunieations _  - 

6.5 

8 

9.5 

48.38 

TOCSC-Equipnient  Installed  on  Customer’s  Premises: 

Includes  assets  installed  on  customer’s  premises,  such  as  computers, 
terminal  equipment,  power  generation  and  distribution  systems,  private 
switching  center,  teleprinters,  facsimile  equii)ment,  and  other  associated 
and  related  equipment _ 

8 

10 

12 

48.39 

TOCSC-Support  and  Service  Equipment: 

Includes  assets  used  to  support  but  not  engage  in  communications.  In¬ 
cludes  store,  warehouse,  and  shop  tools,  and  test  and  laboratory  assets _ 

11 

13.5 

16 

Cable  Televuion  (CATV): 

Includes  communications-related  assets  used  to  provide  cable  television 
(community  antenna  television  services).  Does  not  include  assets  used 
to  provide  subscribers  with  two-way  communications  services. 

48.41 

CATV-Headend: 

Includes  assets  such  as  towers,  antennas,  preamplifiers,  converters, 
modulation  equipment,  and  program  non-duplication  systems.  Does  not 
include  headend  buildings  and  program  origination  assets 

9 

11 

13 

5 

48.42 

CATV-Subscriber  Connection  and  Distribution  Systems: 

Includes  assets  such  as  trunk  and  feeder  cable,  connecting  hardware, 
amplifiers,  power  equipment,  passive  devices,  directional  taps,  pedestals. 
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• 

Asset  depreciation  range 
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guideline 
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period 

Upper 

limit 

pre.ssure  taj^s.  drop  rabies,  matching  transformers,  multiple  set  con¬ 
nector  equipment,  and  converters - 

8 

10 

12 

5 

48.43 

Program  Origination: 

Includes  assets  such  as  cameras,  film  cha'ins.  video  tape  recorders,  light¬ 
ing,  and  remote  location  equipment  excluding  vehicles;  Does  not  in¬ 
clude  buildings  and  their  structural  comjjonents - 

7 

9 

11 

9 

48.44 

C.\TV-Servicc  and  Test; 

Includes  assets  such  as  oscilloscopes,  field  strength  meters,  s|>ectrum 
analyzers,  and  cable  testing  equipment,  but  does  not  include  vehicles  ___ 

7 

8.5 

10 

2.5 

48.45 

CATV-Microwave  Systems: 

Includes  assets  such  as  towers,  antennas,  transmitting  and  receiving 
equipment,  and  broad  band  microwave  assets  if  used  in  the  provision 
of  cable  television  services.  Dck-s  not  include  assets  used  in  the  provision 
of  common  carrier  services _ 

7.5 

9.5 

11.5 

2 

Electric,  Gas,  Water  and  Steam,  L'tility  Services: 

Includes  assets  used  in  the  production,  transmission  and  distribution  of 
electricity,  gas,  steam,  or  water  for  sale,  including  related  land  improve¬ 
ments. 

49.11 

Electric  Utility  Hydraulic  Production  Plant: 

Includes  assets  used  in  the  hydraulic  power  production  of  electricity  for 
sale,  including  related  land  improvements,  such  as  dams,  flumes,  canals, 
and  waterways _ 

40 

50 

60 

1.5 

49.12 

Electric  l'tility  Nuclear  Production  Plant: 

Includes  assets  used  in  the  nuclear  power  production  of  electricity  for 
sale  and  related  land  improvements.  Does  not  include  nuclear  fuel 
assemblies _ 

16 

20 

24 

3 

49.121 

Electric  lUility  Nuclear  Fuel  Assemblies: 

Includes  initial  core  and  replacement  core  nuclear  fuel  assemblies  (i.e. 
the  comjxjsite  of  fabricated  nuclear  fuel  and  container)  when  used  in  a 
boiling  water,  pressurized  water,  or  high  temperature  gas  reactor  used 
in  the  ]>roduction  of  electricity.  Docs  not  include  nuclear  fuel  assemblies 
used  in  breeder  reactors _ 

4 

5 

6 

49.13 

Electric  Utility  Steam  Production  Plant: 

Includes  assets  used  in  the  steam  power  production  of  electricity  for 
sale,  combustion  turbines  operated  in  a  combined  cycle  with  a  con¬ 
ventional  steam  unit  and  related  land  impros’ements 

22.5 

28 

33.5 

5 

49.14 

Electric  Utility  Transmission  and  Distribution  Plant: 

Includes  assets  used  in  the  transmission  and  distribution  of  electricity 
for  sale  and  related  land  improvements.  Excludes  initial  clearing  and 
grading  land  improvements  as  specified  in  Rev.  Rul.  72-403,  1972-2 
C.B.  102  . 

24 

30 

36 

4.5 

49.15 

Electric  Utility  Combustion  Turbine  Production  Plant: 

Includes  assets  used  in  the  production  of  electricity  for  sale  by  the  use 
of  such  prime  movers  as  jet  engines,  combustion  turbines,  diesel  engines, 
gasoline  engines,  and  other  internal  combustion  engines,  their  asso¬ 
ciated  power  turbines  and/or  generators,  and  related  land  improve¬ 
ments.  Does  not  include  combustion  turbines  operated  in  a  combined 
cycle  with  a  conventional  steam  unit _ 

16 

20 

24 

4 
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49.21  Gas  Utility  Distribution  Facilities: 

Including  gas  water  heaters  and  gas  conversion  equipment  installed 
by  utility  on  customers’  premises  on  a  rental  basis _ 

49.221  Gas  UtQity  Manufactured  Gas  Production  Plants: 

Includes  assets  used  in  the  manufacture  of  gas  having  chemical  and/or 
physical  properties  which  do  not  permit  complete  interchangeability 
with  domestic  natural  gas _ 

49.222  Gas  Utility  Substitute  Natural  Gas  (SNG)  Production  Plant  (naptha 
or  lighter  hydrocarbon  feedstocks): 

Includes  assets  used  in  the  catalytic  conversion  of  feedstocks  of  naphtha 
or  lighter  hydrocarbons  to  a  gaseous  fuel  which  is  completely  inter¬ 
changeable  with  domestic  natural  gas _ 

49.23  Natural  Gas  Production  Plant  _ 

49.24  Gas  Utility  Trunk  Pipelines  and  Related  Storage  Facilities: 

Excludes  initial  clearing  and  grading  land  improvements  as  specified 
in  Rev.  Rul.  72-403  _ 

49.25  Liquefied  Natural  Gas  Plant: 

Includes  assets  used  in  the  liquefaction,  storage,  and  regasification  of 
natural  gas  including  loading  and  unloading  connections,  instrumenta¬ 
tion  equipment  and  controls,  pumps,  vaporizers  and  odorizers,  tanks, 
and  related  land  improvements.  Also  includes  pipeline  interconnections 
with  gas  transmission  lines  and  distribution  systems  and  marine  ter¬ 
minal  facilities _ 

49.3  Water  Utilities: 

Includes  assets  used  in  the  gathering,  treatment,  and  commercial  dis¬ 
tribution  of  water _ 

49.4  Central  Steam  L’tility  Production  and  Distribution: 

Includes  assets  used  in  the  production  and  distribution  of  steam  for  sale _ 

50.0  Wholesale  and  Retail  Trade: 

Includes  assets  used  in  carrying  out  the  activities  of  purchasing,  assem¬ 
bling,  storing,  sorting,  grading,  and  selling  of  goods  at  both  the  whole¬ 
sale  and  retail  level.  Also  includes  assets  used  in  such  activities  as  the 
operation  of  restaurants,  cafes,  coin-operated  dispensing  machines,  and 
in  brokerage  of  scrap  metal _ 

50. 1  W'holcsale  and  Retail  Trade  Service  Assets: 

Includes  assets  such  as  glassware,  silverware  (including  kitchen  uten¬ 
sils),  crockery  (usually  china)  and  linens  (generally  napkins,  table¬ 
cloths  and  towels)  used  in  qualified  activities  as  defined  in  class  50.0 _ 

70.2  Personal  and  Professional  Services: 

Includes  assets  used  in  the  provision  of  personal  services  such  as  those 
offered  by  hotels  and  motels,  laundry  and  dry  cleaning  establishments, 
beauty  and  barber  shops,  photographic  studios  and  mortuaries.  Includes 
assets  used  in  the  provision  of  professional  services  such  as  those  offered 
by  doctors,  dentists,  lawyers,  accountants,  architects,  engineers,  and 
veterinarians.  Includes  assets  used  in  the  provision  of  repair  and  main¬ 
tenance  services  and  those  assets  used  in  providing  fire  and  burglary 
protection  services.  Includes  equipment  or  facilities  used  by  cemetery 
organizations,  news  agencies,  teletype  wire  services,  frozen  food  lockers, 
and  research  laboratories _ 


Asset  depreciation  range 
(in  years) 

Annual 

asset 

guideline 

repair 

allowance 

percentage 

Lower 

limit 

Asset 

guideline 

period 

Upper 

limit 

28 

35 

42 

2 

24 

30 

36 

2 

11 

14 

17 

4.5 

11 

14 

17 

4.5 

17.5 

22 

26.5 

3 

17.5 

22 

26.5 

4.5 

40 

50 

60 

1.5 

22.5 

28  ■ 

33.5 

2.5 

8 

10 

12 

6.5 

2 

2.5 

3 

8  10  12  6.5 
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class  Description  of  assets  included 


Asset  depreciation  range  Annual 

(in  years)  amt 

—  guideline 

Asset  repair 

Lower  guideline  •  Upper  allowance 

limit  period  limit  percentage 


70.21  Personal  and  Professional  Services  Service  Assets: 

Includes  assets  such  as  glassware,  silverware,  crockery,  and  linens  (gen¬ 
erally  sheets,  pilowcases  and  bath  towels)  used  in  qualified  activitias 
as  defined  in  class  70.2 _  2 

79.0  Recreation: 

Includes  assets  used  in  the  provision  of  entertainment  services  on  pay¬ 
ment  of  a  fee  or  admission  charge,  as  in  the  operation  of  bowling  alleys, 
billiard  and  pool  establishments,  theaters,  concert  halls,  and  miniature 
golf  courses.  Does  not  include  amusement  and  theme  parks  and  assets 
which  consist  primarily  of  specialized  land  improvements  or  structures, 
such  as  golf  courses,  sf>orts  stadia,  race  tracks,  ski  slopes,  and  buildings 
which  house  the  assets  used  in  entertainment  services _  8 


80.0  Theme  and  Amusement  Parks: 

Includes  assets  used  in  the  provision  of  rides,  attractions,  and  amuse¬ 
ments  in  activities  defined  as  theme  and  amusement  parks,  and  includes 
appurtenances  associated  with  a  ride,  attraction,  amusement  or  theme 
setting  within  the  park  such  as  ticket  booths,  facades,  shop  interiors, 
and  props,  special  purpose  structures,  and  buildings  other  than  ware¬ 
houses,  administration  buildings,  hotels,  and  motels.  Includes  all  land 
improvements  for  or  in  support  of  park  activities,  (e.g.  parking  lots, 
sidewalks,  waterways,  bridges,  fences,  landscaping,  etc.)  and  support 
functions  (e.g.  ff)od  and  beverage  retailing,  souvenir  vending  and  other 
nonlodging  accommodations)  if  owned  by  the  park  and  provided  ex¬ 
clusively  for  the  benefit  of  park  patrons.  Theme  and  amusement  parks 
are  defined  as  combinations  of  amusements,  rides,  and  attractions  which 
are  permanently  situated  on  park  land  and  open  to  the  public  for  the 
price  of  admission.  This  guideline  class  is  a  composite  of  all  assets  used 
in  this  industry  except  transpxrrtation  equipment  (general  purpose 
trucks,  cars,  airjdanes.  etc.,  which  are  included  in  asset  guideline  classes 
with  the  prefix  00.2),  assets  used  in  the  provision  of  administrative 
services  (asset  guideline  classes  with  the  prefix  00.1),  and  warehouses, 
acnninistration  buildings,  hotels  and  motels _ 


Sec.  4.  Effect  on  Other 
Documents. 

Rev.  Pro<  s.  72-10,  73-2,  73-3,  73-23, 

73- 24,  73-25,  73-26,  73-27,  73-28,  73- 
30,  74-27,  74-28,  74-29,  74-30,  74-31, 

74- 32,  74-37,  74-50,  76-16  76-17,  76- 
18,  76-27,  76-37,  77-2,  77-3  and  77-8 
are  superseded  for  property  placed  in 
service  in  taxable  years  ending  on  or 
after  March  21,  1977,  the  date  of  pub¬ 
lication  of  this  Revenue  Procedure  in 
the  Internal  Revenue  Bulletin,  in  ac¬ 
cordance  with  section  1.167(a)-l  1  (b) 
(4)  of  the  regulations.  However,  the 
taxpayer  may  at  his  option  apply  Rev. 
Proc.  72-10,  as  previously  modified 
by  the  aforementioned  documents, 
without  regard  to  this  Revenue  Pro¬ 
cedure  for  such  property  placed  in 


service  in  a  taxable  .year  beginning 
before  March  21,  1977,  and  ending 
on  or  after  that  date.  Such  option 
shall  be  exercised  in  making  the  elec¬ 
tion  to  apply  section  1.1 67 (a) -11  for 
such  year  and  may  not  be  revoked 
after  the  latest  time  for  making  such 
election. 

The  asset  guideline  classes,  asset 
guideline  depreciation  }}eriods  and 
ranges,  and  asset  guideline  repair 
allowance  percentages  set  forth  in  this 
Revenue  Procedure  w’ill  from  time  to 
time  be  supplemented  and  revised  as 
provided  by  section  1.167(a) -11 
(b)  (4)  of  the  regulations.  Taxpayen 
using  this  Revenue  Procedure  should 
apply  it  as  supplemented  and  revised. 


10 
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